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PREFACE TO SECOND EDITION. 



The increasing adoption of bills ol sale by way of 
securities has rendered a modem text-book respecting 
them a legal desideratum. That requirement the 
author has now attempted to supply, encouraged as he 
is in the undertaking by the success attendant on the 
publication of the earlier edition of this treatise — a 
success, indeed, which was testified by the sale of the 
entire issue within a short period. But, while a new 
edition has been for some time demanded, the author 
was until recently precluded from devoting his atten- 
tion to the subject ; and it is with pleasure, in again 
presenting this manual to the public, he is now enabled 
to add his acknowledgements for the kind and valuable 
assistance. afforded by his friend Mr. E. N. Blake (bar- 
rister-at-law) in the preparation of the present impres- 
sion. 

Comprising as it does references to all the recent 
decisions bearing upon bills of sale, and treating with 
greater copiousness of such matters as are of especial 
legal or practical importance^ while eliminating what- 
ever of the former text might now be deemed obsolete 
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VI PREFACE. 

or immaterial, this edition is submitted to the public 
with the hope that its imperfections may be leniently 
deemed in some degree condoned by the fact that no 
effort, however strenuous, has been pretermitted which 
might conduce to rendering the manual convenient 
for reference alike to the legal and to the non- 
professional community. Indeed, the work, ampli- 
fied to three times its original dimensions, may be 
said to have been not merely assiduously revised but 
virtually re-written, and will be found to consist 
almost entirely of new matter, such for instance as the 
sections conversant with the relationship between 
debtors and creditors under the Bankrupt Laws, and 
under the statute against fraudulent conveyances, with 
the proceedings incidental to the enforcing of bills of 
sale, and with the law and practice in interpleader. A 
copious index has been included, to the arrangement 
of which due care was devoted. And additional prece- 
dents, adapted to contingencies of continual recurrence, 
have been also appended, assimilating various improve- 
ments in consonance with the recent authorities. But a 
word of caution should here be addressed to the non-pro- 
fessional public against a too plenary reliance on stereo- 
typed forms. For, no matter how ostensibly simple may 
be the transaction to be covered or protected by a bill of 
sale, no matter how seemingly adapted some particular 
precedent may appear fgr the purpose, it is only a 
professional draftsman who can judiciously select and . 
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PREFACE. VII 

modify the form of conveyance according to circum- 
stances. One should only follow forms, it has been 
said, as a coachman follows his horses — to direct, not 
to be led away by them. And this is eminently true 
of bills of sale, which, for want of due guidance in their 
preparation or in subsequent proceedings dependant on 
their provisions, are too frequently, afler perchance a 
costly litigation, defeated in even hondjide transactions^ 
or at the critical juncture are "found wanting,** like 
Sancho Panza's bill of mules — the first precedent of a 
bill of sale on record. 

4, Lower Ormoad Qnay, Dublin, 
December, 1869. 
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PREFACE TO FIKST EDITION. 



Bills of Sale of personal chattels, although of late 
very generally resorted to, are, perhaps, the worst form 
of security that can be taken, unless the practitioner 
who constructs them knows how to guard against *' the 
many dangers with which they are encompassed;" 
while on the other hand, when properly prepared, the 
convenience and utility of such instruments are beyond 
all question. The knowledge required for their con- 
struction must not be merely partial, but complete; 
yet the simple and too well ascertained fact, that more 
than one-half the bills of sale executed in Ireland are 
absolutely worthless, proves that this complete know- 
ledge is by no means general. Such being the case, 
the Author feels he owes no apology for attempting to 
give to the profession, in the few following pages, a 
cheap, handy, succinct, and careful guide to the law 
and practice on this important subject. 

4, Lower Ormond Quay, Dublin, 
January, 1860. 
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Page 9, n. 2 : addy *^see infra, p. 144, and cases cited, Index p. 304/* 

— 23, n. 2 : judgment was not given, the case having been settled. 

— 27, n. 1 ; 30. n. 1 1 : Climie v. Wood, on App. reported, 20 L. T. 

N. S. 1012. 

— 86, n. 1 : Adames v. Halleit, now reported, L. B. 6 Eq. 468. 

— 41, line 10 : instead of " Braham '' read " Banghan." 

— 44, n. 2 ! Reese River Co. v. AttoeH now reported, L. B. 7 Eq. 

847. 

— 48, line 14 : after " lease,** add, " is not per se, a sufficient con- 

sideration for the assignment of the lease.** 

— 49, n. 3 : Bultner v. Hunter^ now reported, L. B. 8 Eq. 46. 

— 62, n. 1 : at the end add, WiWam v. Williams, L. B, 2 Ob. 

294. 

— 64, n. 6 ; 57, n. 2 ; add Alton v. Harrison, 20 L.T. N. S. 1001 ; 

L. B. 4 Ch. Ap. 622. 

— 76, n.3:add Hunter v. Hunter, Ir. B. 3 C. L 188. 

— 87, n. 1: add, "so notwithstanding the debtor have privilege of 

Parliament, re Duke of Newcastle, on App. 21 L. T. N. S. 
881, Nov. 27, 1869. See s. c. in coort below, 21 L. T. N. S. 
868. Notice of app. to the House of Lords has been given.** 

— 112, n. 4 : Marks v. Feldman, now reported, L. B. 4 Q. B. 481* 

— 134, 3rd line from end : btfore " in,** add, " unless itself avoided,** 

— 144, n. 3 : after " June 26,** add, 1869. 

— 149, n. 3: dele "see Peel v. Webster, 36 L. J. Ex. 188.** At 

the end, add, '* see infra, p. 258, n.** 

— 157) n. 4: add, " see London Loan Co. v. Chase, ubi supra, p. 

739. The question of description is for the judge, not for 
the jury; Phillips v. Burt, 2 F. & F. 832.** 
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Page 161, D. 8 : add, Luckin t. Rambyn^ 18 W. R. 48. 

— 162, n. 8 : add, " but a woman who at the time of giving a bill of 

sale carried on a farm, which had belonged to her deceased 
husband, merely as executrix and not with a view of taking 
permanently to it, and had no other occupation, need not 
have been described as a farmer — * widow* was sufficient. 
iMckin V. Hanibyn, 21 L. T. N. S. 866, Nov. 20th, 1869." 

— 166, n. 2 : see addenda to p. 173. 

— 168, n. 8 : add, ** As to the effect of taking a satisfied bill of sale 

as security for another debt, see Cwtance v. Bidwel*, h. T. 
Miscel. Oct. 16th, 1869, p. 429." 

— 173, n. 2 : add, "* On the 4th and 5th November, 1869, cause 

was shown in the Court of Q. B. against making absolute a 
conditional order for a new trial obtained by the execution- 
creditor, whose counsel, in consequence of intimations of 
opinion given by the court during discussion, abandoned all 
the points raised, except that referred to ante, p. 165. In 
reply to that objection, it was urged that it was not such 
a trust as should have appeared, but that even assuming 
the trust should have appeared, the fact of possession having 
been taken by the grantee rendered the objection untenable. 
It was also urged that the bill of sale, taken as an agree- 
ment, coupled with the actual delivery of the goods, operated 
to pass the property. But the question of possession had 
not been left to the jury : see Lennon v. Binksy 11 Ir. Jur. 
N. S. 372. Judgment was delivered on the 27th Nov., the 
court being unanimously of opinion that plaintiff failed on 
• all points, except that just referred to, as to which they 
considered the question very serious, but, since it would be 
unnecessary to decide that, should the jury find the grantee 
took possession, they directed a new trial to have the facts 
as to possession determined. 

— 179, line 4 : after, ** be," add, " taken." 

— 183, n. 3 : add, "see Gossip v. WHgJU, 17 W. B. 1137 ; 21 L. 

T. N. S. 271.*' 
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XXIV ADDENDA, ETC. 

Page 184, line 1 : after ^ " observed," add^ ** When the conveyance is 
absolute in form, extraneous evidence maj be given to shew 
it was intended to be conditional : Bmith v. WhiUy Q. B. Ir. 
Hil. T. 1869 ; Altm, v. Harriton, 20 L. T. N. S. 1001, s. c. 
L. R. 4 Ch. Ap. 622 ; in re Naghten, 5 Ir. Jur. N. S. 196 ; 
Gordon v. Setby, 11 Bli. N. S. 351 ; Lincoln v. Wright, 4 
De G. & J. 16; AtU GmU v. CroJU, 4 Bro. P. C. 136." 

— 187, n. 2, add, "see Campbell \, Conway, 7 Ir. Jur. 260." 

— 189, n. 1: add, "In Smith v. White, Q. B. Ir. Hil. T. 1869, 

the L. 0. J. observed, it appeared to him verj doubtful if 
such objections not urged on motion could be urged on the 
trial. O'Brien, J. remarked that though productive of in- 
convenience, the party could not be precluded from relying 
on them at the trial instead, especially as there would be no 
appeal from the decision on motion." 
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THE LAW AND PRACTICE 



RESPECTDTQ 



BILLS OF SALE. 

CHAPTER I. 

OF BILLS OF SALE GENERALLY. 

DESCRIPTION — CLASSIFICATION — CONTENTS AND 
SCHEDULE. 

A BILL of sale is an instrument in writing where- 
by one man transfers to another the property he 
has in goods and chattels.^ Properly it is a bill 
or meihorandnm merely to denote a sale ;' but in 
practice it is a deed, requiring, however, no at- 
testation for its validity'' — and under the hand and 
seal of the grantor, although n ot necessarily so 

» See Gough v Everard, 2 H. & C, 1 ; Allsopp. v. Day, 7 H. & 
N., 457. Brown v, Bateraan, 2 L. R. C. P., 272. 

* Per Parke, B. Simpson v. Wood, 21 L. J. (Ex.) 153. 

3 Deffell V. Miles, 15 L. T. N. S. 293, per Blackburn, J. 
Trousdale v. Sheppard, U Ir. C. L., 374. 

B 
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except where the transfer is made without valu- 
able consideration, and not followed by the deli- 
very of the possession to the grantee.^ Transfers 
may be by way of gift or for valuable con- 
sideration. A gift may he made either by deed 
or without deed, but if without deed, is void 
unless it be accompanied or followed by transmu- 
tation of possession.^ Indeed so essential to the 
consummation of a gift by parol, is delivery to 
the donee either actually or symbolically, that, in 
its absence, when the thing given was at the time 
of the transfer in the physical possession of the 
donee, it was held that no property passed.^ Nor 
will equity give effect to an inchoate gift.* But 
when the gift is by deed, the deed supplies the 
want of delivery. So again, transfers for value, 
either absolute or conditional, may be by deed or 
without deed. But in the sale of personalty of 
and exceeding £10 in value, there must be either 
an acceptance and actual receipt, or a part pay- 
ment, or a note in writing of the bargain signed 
by the parties to be charged or by their agents. 
Transfers for value are either absolute or condi- 
tional Transfers conditional are divisible into 

1 For forms of bills of sale, see Appendix. 

« Wrotes V. Clifton, Roll. R., 61. 

» Shower v. Pilck, 4 Ex., 478. 

* Antrobus v. Smith, 12 Ves., 39; Edwards v, Jones, 1 M. & Cr., 
228; Financial Discount Co. v. Young, W. N., Jan. 1868, p. 3; 
Ellison V, Ellison, 1 W. & T. L. C, 223, 3rd. Ed. notes. 
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pawns and mortgages. A pawn differs from a 
mortgage inasmuch as delivery of possession is 
essential to the nature of a pawn,^ but is unneces- 
sary to create or support title imder a mortgage f 
and because a mortgage conveys the entire pro- 
perty to the mortgagee conditionally, so that when 
the condition is broken, the property remains 
absolutely in the mortgagee, whereas a pawn 
never conveys the general property to the pawnee, 
but only a special property in the thing pawned, 
and the effect of a default in payment by the 
pawner is not to vest the entire property in the 
thing pawned in the pawnee, but to give him a 
qualified power of disposing of it as his own 
accounting for the surplus — which power if he 
neglect to use, the general property in the thing 
pawned continues in the pawner, who has a right 
at any time to redeem it.^ And if the pawner 
assign his property in the pledge subject to the 
pawnee's special property, the assignee has the 
same right as the pawner, both at law and in 
equity.* Whereas it is clear that the assignee of 
the equity of redemption in a thing mortgaged, 
could have no rights at law. It seems questionable 

» Ross V. Bramstead, 2 Roll., 439; Howes v. Ball, 7 B. & C, 481. 
« Floiy V. Denny, 7 Ex., 581. 

* R. V. Morrison, 28, L. J. M. C, 210; Maughan ». Sharp, 17 
C.B.N. S., 443. 

* Kemp ». Westbrook, 1 Ves. 278 : Franklin r. Neate, 13 M. & 
W., 481. 

b2 
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if a pawnee have power to transfer any interest 
in the pledge/ but such transfer would be a breach 
of contract, for which the pawner could claim 
damages.* A mere pledge of chattels personal 
accordingly is not properly speaking a mortgage, 
and though in writing need not bear a mortgage 
stamp ;* and the tendency of the courts appears to 
be generally to regard an informal instrument 
although purporting to convey the property in 
the subject matter, as effecting a pledge rather 
than a mortgage.* The case of Cooper v. Braham* 
would even seem to make it appear that there 
can be no mortgage of chattels, and that a bill 
of sale is simply a contract of bailment ; and 
the importance of these distinctions will be partly 
exemplified by that case. There, by a condi- 
tional bill of sale, A. transferred goods to B. 
with a power of sale on default in payment of the 
loan ; and afterwards gave a similar bill of sale to 

» Ryal V. RoUe, 1 Atk., 164; Reeves v. Capper, 6 B. N. C, 140; 
Storey on Bailments, s., 299; Cooper v, Braham, 15 L. T. N. S., 
610; Webb v. Whinny, 16 W. R., 973 ; Donald v. Suckling, 1 L. 
R. Q. B., 685 ; Halliday v. Holgate, 3 L. R., Ex. 299. \ 

' Donald t; Suckling, supra; Johnston v. Stear, 16 C. B, N. S., 
334; Brierly v. Kendall, 17 Q. B., 937; Halliday v. Holgate, 
infra; Page v. Cowasjee, L. R., 1 P. C, 127. 

* Harris v. Birch, 9 M. & W., 592. 

* Reeves v. Capper, 5 B. N. C, 136 ; Franklin v. Neate, 13 M. 
& W. 481 ; Brierly v. Kendall, 17 Q. B., 937; Cooper v. Braham, 
16 LT. N. S., 610. 

* Ubi supra. 
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C B. entered into possession by his servant D. 
without notice of C.'s bill of sale agreed with A. 
to purchase the goods, and B.'s servant delivered 
him the possession. D. paid A. ; and paid B. the 
balance due under his bill, and B. delivered his 
bill of sale to D. and gave him a receipt, purport- 
ing to sell and assign all his interest in the goods- 
It was held that D. had no title against C, and 
that the bill of sale from A. to B. was a mere 
contract of bailment, which was determined by 
A. allowing D. to remove the goods, whereupon 
C.'s bill came into operation, and the whole 
transaction enured for his benefit. However, 
it is submitted, that there may be a true mortgage 
of chattels^ which will be subject to the same 
incidents as any other mortgage. 

Upon the occasion of ordinary sales, the trans- 
action is usually completed by an actual delivery 
of the goods or chattels to the purchaser, and the 
interest of the transferor is entirely passed from 
him to the transferee. In such cases — where the 
sale is made bona fide and for valuable considera- 
tion — there is obviously no necessity in having 
the conveyance made by deed. In other cases a 
deed possesses great a,dvantages ; it implies consi- 
deration, unless impeached for fraud ; and though 
a man may deny his own voluntary promise he 

J Ambl. 318 ; Flory v, Denny, 7 Ex. 681; Maughan v. Sharpe, 
17 C. B. N. S. 443 ; Fenn v. Bitlestone, 7 Ex. 152. 
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cannot deny his deed ; and unless it be void at 
common law or liable to be avoided in equity by- 
reason of its having been obtained by fraud, 
duress or the like, the gift can be enforced by the 
holder. Where A. living in the same house 
with B, and being the owner of certain goods 
therein, permitted B., for a fraudulent purpose, 
to raise money on them by a bill of sale in 
B/s name, the bill was held to be effectual, as 
B. in effect was A.'s agent.^ The scope of this 
treatise shall, in a great degree, be confined to 
conditional bills of sale, where the object is to put 
the goods and chattels under settlement, or in 
mortgage, still leaving to the grantor or mortga- 
gor the use and profit of them. 

The frailty of securities of this class is prover- 
bial. But this is not because good bills of sale 
cannot be prepared, but because, through the 
fault of the draftsmen, they are not. It is on 
an emergency they are usually called for, when 
the practitioner seldom pauses to consider the 
circumstances under which they are taken, or 
the objects with which they are given. The 
power of giving a bill of sale is incident to a 
trading community, though not expressly con- 
ferred by the articles of association.^ 

» Low V. M'Gill, 12 W. R., 826; WaUer v, Drakeford, 1 E. & B., 
749. 
« Shears v. Jacob, 1 H. & R., 492, s. c. 1 L. R. C. P., 513, 
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The forms in the Appendix,^ will be found con- 
venient, and, with trifling alterations, applicable 
to a variety of circumstances. It may be observed, 
that so long as the component parts of a security 
are good, the order in which they are arranged is 
not a very material consideration. 

The first part is the exordium, containing the 
date of the deed, the names and descriptions 
of the parties, and any recitals which may be 
thought necessary to show the circumstances under 
which the security is given. Second, the testatum, 
being a covenant to pay the mortgage money and 
interest. Third, the operative part, being a 
bargain and sale of the property intended to be 
assigned. Fourth, the habendum. Fifth, power 
to the donee over the donor's after-acquired pro- 
perty. Sixth, a proviso for, or condition of 
defeazance. Seventh, a power of sale, with in- 
demnity clauses and declarations, as to the 
proceeds of the sale. Eighth, a proviso for quiet 
enjoyment by the mortgager until default. 
Ninth, a covenant to insure against fire ; and Tenth, 
the testimonium clause. 

The schedule to a bill of sale, although not 
necessarily appended, yet is of much importance, 
and is seldom omitted. It shows the extent of the 
assignment at any future time, and often prevents 
disputes which without it would arise upon the 
' See Appendix. 
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removal of the property. Care should be taken 
to include in it, as far as possible, all the articles 
intended to be assigned, and that the schedule is 
properly identified by the bill of sale, and complete 
at the time of the execution. Where a bill of 
sale assigned " all the household goods and furni- 
ture whatsoever in the house, No. 2, Meadow- 
place, more particularly mentioned in the inventory 
or schedule" — but the schedule did not include 
all the goods — it was held that such goods only 
as were included in the schedule passed under 
the assignment.^ Referring to the schedule in 
this way had the effect of restricting the opera- 
tion of the deed to the articles enumerated in 
the schedule. But where a bill of sale purported 
to pass all the goods in the house of the grantor, 
adding the words, " which are more particularly 
described'in the schedule ;" and Ithe schedule, as 
the case just cited, included only a part of the 
goods; the Court held that the effect of the 
instrument — which of itself was sufficient to pass 
all the goods — was not impaired by the schedule.* 
The distinction between those cases is founded 
upon the introduction of the word " which" in 
the latter — making the schedule merely appendant 

» Wood V. Rowcliffe, 6 Ex., 407; Sutton v. Bath, 1 F. & F., 152; 
Morelli v. Fisher, 4 Ex., 691; Barton v. Dawes, 19 L. J. C. P., 
302. 

« Baker r. Richardson, 6 W. R., 663 ; Cost ». Songar, 3 H. & N., 
370. 
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to the description contained in the deed ; while in 
the former the absence of this relative renders it 
necessary that the words of reference to the 
schedule be taken conjointly with those of the 
deed which immediately precede them as forming 
one general description of the goods mentioned 
in the schedule only. 

If from the terms of the deed there would be 
no difficulty in knowing what were the personal 
chattels assigned, and that the transfer were 
complete in itself, the omission to annex a schedule 
would be immaterial.^ But where the articles 
which formed the subject of the assignment were 
declared only by the schedule, which, although 
referred to by the deed as having been annexed 
to it at the time of the execution, yet was not in 
fact annexed until afterwards ; the deed was held 
to be inoperative, it not being intelligible without 
the schedule.* 

» England v. Downes, 2 Bev. 522. 

* Weekes p. Maillardet, 14 East., 568; Sellira v. Price, 2 L. R. 
Ex. 189. See Wood v. Slack, L. R. 8, Q. B., 379. (It is presumed 
a Court of Equity would remedy such a defect). 
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CHAPTER II. 

OF WHAT MAY BE TRANSFERRED BY BILL OF SALE 
— PROPERTY IN POSSESSION — PROPERTY TO BE 
ACQUIRED. 

To every man's property in goods and chattels 
there is annexed a common law right of alienation, 
subject however to certain restrictions. A man 
may by bill of sale not only grant cattle, sheep, 
oxen, goods, furniture, and other personal chattels 
of which he is actual owner, but also may grant 
things of which his ownership exists only in 
possibility. Thus where the tenant for years of 
a farm assigned his household goods, live stock, 
and hay and corn, as well as crops then growing 
upon the farm, an4 also all his tenant right yet 
to come and unexpired in the farm and premises, 
the tenant's interest in crops grown in future years 
of the term passed, under the latter clause to the 
grantee, who was therefore entitled to them in 
preference to an execution creditor of the grantor.^ 
So, a person may grant all the tithe wool he may 
have in a year, although perhaps he may not have 

^ Fetch V. Tnitin, 15 Mee. & Wei., 110; and see Allatt v, Carr, 
27 L. J., Ex. 385. 
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any.^ So an incomplete chattel may be the subject 
of a security comprising a contract to complete it 
and to assign the materials appropriated for its 
completion.* But there must exist a foundation of 
interest in the grantor — such as possession of the 
land in one case we have mentioned, and a right to 
the tithes in the other. The law will not allow a man 
to grant or incumber that in which he has no present, 
but merely a future interest.' On this principle a 
grant of the goods, furniture, plate, linen, china, 
stock, implements, and other effects whatsoever 
then remaining or being, or which should at any 
time thereafter remain and be in, upon, or about 
the dwelling-house of the grantor, and all his 
other effects elsewhere, was held not to pass goods 
acquired by the grantor and brought upon the 
premises subsequently to the execution of the 
deed. The Court said it was not a question in 
the case whether the deed might not have been 
so framed as to have given the right of seizing 
the goods of the grantor, as they might be acquired 
by him and brought upon the premises; but 
whether by law a deed of bargain and sale could 
pass away the property in goods which were not 

* Grantham ». Hawley, Hob., 132; Robinson v. McDonnell, 5 
M. and S., 228 ; see Webster v. Power, L. R. 2, P. C, 69. 

* Reid V. Fairbanks, 13 C. B., 692 ; Woods v, Russell, 6 B. and 
Aid., 942. 

' See Lord Bacon's comments on bis Max. 14th. 
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belonging to the grantor at the time of executing 
the deed. And it was held that no property in 
the goods passed under the deed.^ 

However a deed so framed may operate upon 
future acquired goods, provided the grantor 
ratify it by some act done with that view, after 
he has acquired property in such goods, as by 
assenting to the grantee taking possession of 
them subsequently.^ And the general rule that 
after acquired property will not pass, does not 
apply when some things are removed and othei*s 
substituted, if agreed to by the person entitled 
under the bill.' 

But although a grant of goods not in existence 
or not belonging to the grantor at the time, is 
void at law unless the grantor ratify it by some 
act done with that view, after he has acquired 
property therein, in equity this is not so, provided 
the contract to transfer for value is capable of 
being the subject of a decree for specific perform- 
ance, in which case it passes the interest at once, 

* Lunn V. Thornton, 1 C B. , 379, and see Gale tr. Burnell, 7 Q. 
B. 850; and Belding v. Reed, 3 H. & C, 955; Leesr. Whitmore, 2 
L. R. Oh., US. 

* Congreve v. Evetts, 10 Ex., 298; Carr «;. Acraman, II Ex., 
568. — A precedent in the Appendix gives to the grantee, as far as 
can be, the right of possessing himself of future acquired propertj 
of the grantor. 

* Cooper r. Tatham, 16 L. T. N. S., 218; see Webster v. Power, 
L. R., 2 P. C, 69. 
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and the vendor becomes a trustee for the vendee. 
Therefore, in equity the beneficial interest in future 
acquired property under such a contract is transfer- 
red, as soon as acquired,to the vendee or mortgagee.' 
Where by agreement between A. a landowner, 
and B. a builder, B. undertook to erect certain 
houses on A.'s land, B. to have the option of taking 
a lease under certain conditions, and A. to make 
advances by instalments, and it was provided that 
all bricks which should be brought on the premises 
by B. for building purposes should be considered 
as immediately attached to and belonging to the 
premises, no part being to be removed without A.'s 
consent, and that on default of B. in the erection, 
A. might enter and possess all bricks, buildings, 
&c., the agreement was held to give A. a present 
equitable interest therein, so as to prevent them 
being seized for B.'s debts.* 

But though after acquired property sufficiently 
specific may be assigned in equity, and a contract to 
assign operate as an actual assignment, yet in order 
thatamere contract may amount to an actual assign- 
ment it must purport to confer an interest in the 
future chattels immediately, by its own force, and 
without the necessity of a further act on the part 

• Holroyd v, Marsliall, 10 H. L. C, 191 ; in re Ship Warre, 8 
Price, 269, n. 

« Brown v. Bateman, 2 L. R. C. P., 272 j Blake ». Izard, 2 W. 
N. 220; 16 VV. K., 108. 
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of the grantor, upon the future chattels coming 
into existence; and therefore an assignment of 
existing chattels, coupled with words amounting to 
a mere license to seize after acquired property will 
not be construed as an assignment of the latter.^ 

If the bill of sale is properly prepared so as to 
justify the breaking into the premises, the 
grantee may forcibly enter and take possession 
of the goods ; and plead " leave and license" to 
any action of trespass that may be brought against 
him by the grantor. But a mere license confers 
no right at common law against the licensor, 
but only excuses that which, if not done under 
the license, would have been a wrong to him.^ 
And a mere license, under seal, or by parol, is 
revocable. Indeed, the great distinction between 
grants and declarations is, that the latter, as contra- 
distinguished from the former, are revocable until 
some act supervenes, by the intervention of which 
the transaction becomes final and complete, and 
the property passes. A mere license, therefore, 
to enter on premises to seize future goods, is 
revocable, as they cannot be granted.* Yet, 
that which is called a license is often more 
than a license; it frequently comprises, or 

* Reeve v, Whitmore, 83 L. J. Ch., 63; and see Belding v. Reed, 
aopra. 

« Wood V, Leadbitter, 13 M. & W., 840. 
' Carr v. Acraman, 11 Ex. 568. 
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is connected with a grant, existing indepen- 
dently of the license, as where present, or both 
present and future property are comprised in the 
one deed, and then the party who has given it 
cannot in general revoke it, so as to defeat the 
grant to which it was incident.^ 

In the case of Congreve v, Evetts,* it appeared 
that by deed, dated the 26th of January, 1848, 
A. assigned and transferred all his household 
goods in his dwelling-house, and all his live and 
dead farming stock, crops of grain, and the 
whole of his personal estate in and about the 
same, unto the plaintiff, as security for the 
payment of present and future advances not 
exceeding £2,000 ; and it was agreed and declared 
that it should be lawful for the plaintiff, his 
executors and administrators, by virtue of the 
indenture, at any time or times, to seize and take 
possession of the household goods, live and dead 
stock, crops, grain and hay, and other effects, and 
all such live and dead farming stock, crops, and 
other effects as should or might from time to 
time be substituted in lieu of the stock, crops, 
and implements of husbandry thereby assigned, 
or any part thereof, or which should for the time 
being be found in or about the dwelling-house, 
either in the life-time or after the decease of A., 

* Wood V. Leadbitter, supra ; Wood v. Manly, 11 Ad. & £. 34. 
« 10 Ex. 298. 
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and to sell the same, and out of the proceeds to 
pay all costs, and to retain all monies due. On 
the 21st of February, 1849, the sum of £1,297 
18s. 7d. being then due, the plaintiff seized, 
amongst other things, certain crops of grain then 
growing on the farm, but which had been sown 
by A. subsequently to the execution of the deed ; 
and on the same day he placed a man in possession 
of the crops, who remained in possession until 
they were sold. The day after this seizure the 
Sheriff seized the growing crops under a fi. fa., 
upon a judgment recovered by the defendant. 
On the 8th of March he presented his petition to 
the Insolvent Court, under the statute 5 & 6 Vic, 
c. 116, and the 7 & 8 Vic, c 96. The official 
assignee at first claimed the crops, but afterwards, 
upon certain terms between him and plaintiff, he 
abandoned all such claim. It was held that, 
supposing the debtor had not petitioned the Insol- 
vent Court, the plaintiff had a right to recover, 
for, although the power to seize future crops, if 
unexecuted, would be of no avail against the 
defendant's execution, since it gave no legal or 
equitable title to any specific crops, yet when the 
power was executed to the extent of the plaintiff 
taking possession of the then growing crops, he 
was in the same position as if the debtor himself 
had delivered them to him; and, consequently, 
his title should prevail against that of the defend- 
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ant. For whether the debtor gives possession of 
a chattel by delivery with his own hands, or points 
it out and directs the creditor to take it, or tells 
him to take any he pleases for the payment of his 
debt by the sale of it, the effect, after actual 
possession by the creditor, is the same/ Nor will 
a license to seize future property be invalidated 
by the deed also containing an ineffectual grant 
of the same property. So, where the intention of 
the parties appeared to be that present and future 
property should pass by the deed — which, however, 
could not be carried into effect by mere transfer 
of what was not yet in the possession of the grantor 
— but the deed contained a license to the grantee 
to enter upon the property and take possession ; 
this license having been acted upon with the assent 
of the grantor, it was held to have taken effect 
independently of the transfer.* 

An assignment simply of the household furniture 
and effects, in a certain house, will not extend to 
authorise a seizure of any goods not in that house 
at the time of the execution of the bill of sale.* 
But where it was declared by the deed that the 
grantee should have power to take possession of 
any of the effects of which the grantor was then 
in possession, or should thereafter acquire while 

* Congreve v. Evetts, 10 Ex., 298; 18 Jiir., 655. 

« Hope V. Hayley, 6 El. & Bl., 830; 2 Jur. N. S., 486. 

3 Tapfield v. Hillman, 6 Scott N. R., 967; 6 Man. & Gr., 245. 
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the debt was unpaid, and to occupy and possess 
any of his lands for the purpose of selling any 
growing crops, and the grantor did take another 
farm and stocked it ; and the grantee seized the 
crops on the old farm as well as the new one ; it 
was held that the deed operated to authorise such 
seizure by the plaintiff of future property, and 
that good title was acquired by him to the crops 
on both farms.^ 

When the grant was of ** all the fixtures and 
fittings, household furniture, stock in trade, chattels 
and effects, in and about the premises of A. and 
which were more particularly mentioned in the 
schedule thereto, and all the interest of A. thereto" 
and authorized and empowered *' B. his execu- 
tors, &c., to enter into and upon the said premises 
of A. whether acquired subsequently to the date 
of the deed and not legally passing under it, or 
previously thereto, which before the satisfaction 
of that security, should at any time be upon the 
said premises in the name of A., his executors or 
administrators, or otherwise to make and perfect 
any assignment, transfer or delivery thereof, to 
any agent or trustee for B., his executors or 
administrators, or to a purchaser or otherwise," it 
was held that A. was justified in seizing after- 
acquired property of B. on premises subsequently 

1 AUatt V. Carr, 27 L. J. Ex., 385. 
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built.^ When a yearly tenant executed a bill of 
sale of " all the household goods, furniture, stock 
in trade, and other household effects in or about 
the dwelling-house, and all other the personal 
estate whatsoever" of the grantor, with a power 
of sale and a trust to return the surplus, it was held 
that notwithstanding the general words, his inter- 
est in the dwelling-house did not pass ; but that 
even if it did, no action of trespass would lie 
before entry .^ 

> ChiddeU ». Galsworthy, 6 C. B. N. S., 471. 
' Harrison v. Blackburn, 17 C. B N. S., 678: and see Mee v, 
Parren, 16 L. T. N. S. 820, Ex. Ch. 
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CHAPTER HI. 

BILLS OF SALE AS BETWEEN THE GRANTOR AND 
GRANTEE — ALSO BETWEEN THE GRANTEE AND THE 
LANDLORD OF THE GRANTOR, CREDITORS, AND 
SUBSEQUENT INCUMBRANCERS — AND ASSIGNEES IN 
BANKRUPTCY AND INSOLVENCY. 

The consideration that it is not under all cir- 
cumstances a debtor is competent to give a valid 
bill of sale of his goods, should never be lost 
sight of when contemplating the adoption of such 
a security. If the debtor be a trader (and in 
England whether he be a trader or not) within the 
meaning of the Bankruptcy code subsequently 
considered, the assignment may be an act of 
Bankruptcy, and jeopardized accordingly; or if 
given within three months of filing a petition in 
insolvency, or of the debtor being imprisoned for 
debt, it may also be void against his assignees. 
Furthermore, if made with the intent to delay or 
defraud present or future creditors, it will be 
invalid by the common law, or under the statute 
10 Car. 1, sess. 2, c. 3.^ Accordingly, while a bill 
of sale may be perfectly valid as between the 
grantor and grantee it may simultaneously confer 
no title as against divers other parties claiming 

^ 13 Eliz., 6, 2, English. 
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through or hy means of the grantor. These 
are : — 

1. The landlord of the grantor ; 

2. Creditors of the grantor ; 

3. Subsequent incumbrancers ; 

4. Assignees in Bankruptcy or insolvency. 
We shall now proceed to consider these rela- 
tionships in detail : 

First: As to the Hghta of the landlord. — All 
goods found upon the premises at the time a 
distress is made by the landlord are, with a few 
exceptions, distrainable for rent, whether they 
belong to a stranger or the tenant. The fact that 
they have been assigned by a fictitious or fraudu- 
lent bill, will not protect them,* nor yet will a valid 
bill* unless there be an express or implied consent 
on the part of the landlord that they shall be 
exempt from distress." And in the absence of 
such consent the only remedy is by an action 
against the tenant for the loss of the goods. But 
if the holder of the bill of sale pay the landlord's 
rent, he can recover it from the tenant. Where 
a distress is made on the goods of a third party 
as well as on goods of the tenant, the latter ought 

^ Smith V. Russell, 3 Taunt, 400. 

* Gortin r. Faulkner, 4 T. R. 566 ; and see Ex. p. Stephenson 
De 0. 586. 

3 IJorsford v. Webster, 1 C. M. & R., 696; Giles v. Spencer, 3 C. 
B. N. S., 244; Walsh v. Row, 6 Bing., 638. 
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to be seized and sold before the former ; and if 
the distress be excessive, the third person, as well 
as the tenant, will have an action for damages 
against the landlord.^ Should the goods be taken 
in execution, the Sheriff can only levy for the 
landlord's year's rent on the actual goods of the 
tenant, but not on the goods of a stranger.^ But 
the fact, that the goods have been assigned by the 
tenant to the landlord himself by a fraudulent 
bill of sale, will not disentitle the landlord from 
treating the goods as the goods of the tenant, in 
an action against the Sheriff for not levying.' 
But, before such action the goods must have been 
removed from the premises : the mere execution 
of a bill of sale by the Sheriff is not sufficient.* 
Where B. and C. under a mortgage from A., 
sold the goods by auction, but after they had 
taken possession of the goods, D. entered under 
a subsequent bill of sale and paid the landlord, 
it was held D. could not recover the rent from B. 
and C* 

» Bail V. Mellor, 19 L. J., Ex. 279 ; Wilkinson v. Ibbett,2 F. 
& F. 300, 

* Beard v. Knight, 8 E. & B., 865 ; Foulger v. Taylor, 6 H. & 
N., 202. 

3 Reedr. Thoyts, 6 M. & W., 410. 

* Smallman v. Pollard, 6 M. & G., 1001 : White v. Binstead, 
13 C. B., 304. 

» Maughan v. Sharp, 17 C. B. N. S., 443 ; and see England v. 
Marsden, 14 W. R. 660: 1 H. & R., 660; Waterton v. Baker, 17 L. 
T. N. S.,494. 
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The following stipulation was contained in 
an agreement for the sale of a public house: 
" And inasmuch as it is intended that E. (the 
purchaser) shall be let into immediate possession 
of the hereditaments hereby agreed to be sold for 
the purpose of securing the due performance of 
the several agreements herein contained, he the 
said E. hereby admits himself to be a tenant from 
week to week to S., (the vendor) of the heredita- 
ments hereby agreed to be sold, at the weekly 
rent of £80 payable in advance." It was held 
that this agreement created the relationships of 
landlord and tenant between the vendor and 
vendee, and gave a right of distress.^ 

Doubts have arisen as to whether the Irish Land- 
lord and Tenant Act rendering unlawful a distress 
for more than a year's rent to have accrued within 
a year before the distress invalidates the distress 
altogether, or merely entitles the tenant, or 
party whose goods are so seized, to a special 
action for damages for the infringement of the 
act. This question is now sub judice.* As to the 
Bankruptcy Act protecting the tenant's goods 
from distress for more than six months' (in 
England one year's) rent^ it is to be observed 

> Yeoman v, Ellison, 2 L. R. C. P., 681. 

* Ross V, Atkins, argued on demurrer in the Common Pleas, Ir., 
Hilary Term, 1869. . 

» Paul V. Best, 32 L. J. Q. B,, 96 ; De Busson, Ex. p. 10, L. T. 
N. S., 792; Williams v. Cadbury, L. R., 2, C. P., 453; Selby v. 
Greaves, 37, L. J., C. P., 251. 
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that this protection does not extend to the goods 
of third persons on the premises.^ But, although 
a mortgagee could not prevent the landlord exer- 
cising this power, yet he has a right to marshal 
as between the property subject to his security, 
and other property in which a distress might be ^ 
made ; and if the property subject to his security, 
be sold under the distress, he may stand in the 
landlord's place as to the property not so subject.* 
However, when once the goods are removed 
by the mortgagee from the premises the landlord's 
right with respect to them is gone. The statu- 
table remedy which provides, in case a tenant 
shall fraudulently or clandestinely carry away 
from the demised premises his goods and chat- 
tels to prevent the landlord from distraining 
the same for arrears of rent, that it shall be 
lawful for the landlord within 20 (in England 30) 
days to seize such goods and chattels, applies to 
goods of the tenant only. The goods of a third 
party may be removed from the premises at any 
time before actual seizure ; and cannot be pursued 
by the landlord, although had they remained on the 
premises they would have been liable to distress.' 
And, unless it is shown that a third party, taking 
the tenant's goods, or aiding in a fraudulent re- 

' Brocklehurst v. Lowe, 7 E. & B., 176. 

' Ex. p., Stephenson De G., 686. 

3 Thornton v, Adam^ 6 Man. & S. 3jB. 
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moval, was privy to the fraud, he will not be 
liable to the penalty, under the statute 15 Geo. IT. 
8., (2 Geo. II., 19, English). So a creditor, with 
the consent of his debtor, may take possession of 
goods and convey them away, for the purpose of 
satisfying a bona fide debt. And the transaction 
, will not be vitiated by the fact that the removal 
was made with full knowledge that the debtor 
was in distressed circumstances, and under an 
apprehension that the landlord would distrain.* 

The things which may not be distrained are 
fixtures ; things in personal use ; things of a 
perishable nature (with some exceptions, as sheaves 
or cocks of corn, loose or in the straw, or stacks 
of hay);^ animals not domesticated and not 
yielding profit to the owner; things delivered 
to a person exercising a public trade to be 
carried, wrought, worked up, or managed in the 
way of his trade or employ ; things in custodia 
legis, except growing crops; and growing 
crops, unless seized and sold under an. execution 
from the superior courts, and except for rent which 
must have become subsequently due (14 & 15 Vic. 
25, s. 2) ; beasts of the plough, sheep, and imple- 
ments of husbandry ; and generally the implements 
of a man's trade or profession. Articles under the 

» Bach V, Meats, 6 Mau. & S«l. 200. 

* 7 Will. III., 22, ss. 4, 5 ; 2 WiU. & iM., s. 1, 5, 3, English. 

C 
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first five heads are at common law absolutely ex- 
empted from distress ; while those under the last 
three clauses are only exempted sub modo where 
there is other sufficient distress ; and those under 
the last of all are not entitled even to this partial 
immunity in the case of distress for poor rates or 
under any statute whei*e a distress is given in the 
nature of an execution. 

As regards the articles excepted sub modo, an 
action of trespass will lie, if they are taken, not- 
withstanding there being other sufficient distress,* 
except in the instance of growing crops.^ 

Unless the goods seized are duly sold by virtue 
of the distress, the property in them is not di- 
vested by the distress. Thus, where the goods 
of the plaintiffs mother were assigned to defen- 
dant by a bill of sale, and, remaining in her pos- 
session as agreed on, were distrained for rent due 
by her and duly appraised, but the landlord in- 
stead of selling them, took them at the condemned 
price, in satisfaction of the rent and charges, and 
then gave them to plaintiff, who removed them, 
whereupon defendant followed and seized them on 
plaintiffs premises, and sold them under the bill, 
it was held that defendant was justified.* 

With regard to the exception of fixtures from 

* Nargett v. Niass, 1 E. & E., 439. 
« Pigott V. Birtles, 1 M. & W., 441. 
^ King V. England, 4 B. & S., 582. 
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distress, it will be useful to treat of it here more 
at large, and also to consider what are removable 
as such by a tenant, since without such a right he 
could not assign them to a third person.^ 

Any article legally removable by the tenant 
may, though temporarily attached to the free- 
hold, be taken in execution ; but until severed 
they are not distrainable. And the landlord 
seizing fixtures, whether removable or not, will 
be liable to an action. But where the landlord, 
in his notice of distress, included fixtures, express- 
ing his intention to sell them, but no actual 
seizure or severance took place, he was not liable.* 
We may observe that movable fixtures that are 
changeable into the condition of chattels by the 

* As to the rights of mortgagees of fixtures generally, see Lacg- 
staflF V. Meagoe, 2 Ad. & E., 167; Mather v. Frazer, 2 K. & J., 
536 ; Colegrave v. Dias Santos, 2 B. & C, 76 ; Metropolitan Co. v. 
Brown, 5 Jur. N. S., 581 ; London Loan and Discount Co. v. Drake, 
6 C. B. N. S., 798 ; Walmsle^ v. Mill, 7 »6., 132 ; Waterfall r. 
Pexiiston, 6 E. & B., 876 ; Gawan ». Barclay, 4 W. R., 80 ; Haley 
V. Hamersley, 3 De G. F. & J., 687; Re Dill, 7 Ir., Jur. N. S., 
123; CUmie v. Wood, L. R.. 3, Ex., 257; 18 L. T., N. S., 609; 
Cullwick V. Swindell, L. R.^ 3, Eq., 249 ; re Gass., Ir. R., 2, Eq., 
284 ; M'Cluney v, l^mon Hayes, 154. And as between lessor and 
lessee, see Bidder v. Trinidad Petroleum Co., 17 W. R., 153, on 
construction of a covenant not to remove. And as between vendor 
and vendee, see Hitchman v, Walton, 4 M. & W., 409 ; Crockford v. 
Alexander, 16 Ves., 138 ; Gawan v. Barclay, supra ; Walmsley v. 
Mill, ib. ; Colegrave v. Dias Santos, ib ; Sewell v. Angerstein, 18 L. 
T., N. S., 300. 

« Beck V. Denbigh, 29 L. J. C. P., 273. 

C2 
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severance a tenant, will be held chattels in his 
" order and disposition," for the benefit of his 
creditors generally, as well as seizable in ex- 
ecution.^ 

The right of a tenant to remove fixtures is 
limited to those he has erected or paid for.* And 
if he dispose of fixtures not being distrainable as 
against him, the assignee also is secure from dis- 
tress, while, as regards distrainable articles, the 
assignee takes subject to the landlord's right.' 

Whatever erection, whether erected for a 
trading purpose or not, is not fastened to, or let 
into the freehold, is not a fixture, but a mere 
chattel, and of course removable by the tenant.* 
Trade fixtures are removable. And all articles 
annexed or erected by the tenant for the tempo- 
rary convenience of enjoying the premises, and 
with the evident purpose of removal, may be dis- 
annexed during the term when that can be done 
without sensible injury to the other erections, and 
where the removal is consistent with the known 
usages of the business. Where buildings are 
erected for agricultural purposes, in connection 
with some kind of trade, the authorities appear 

' Re Tracey, 11 Ir. Jur. N. S.,100. See infra. 

2 See Smith r. Render, 27 L. J., Ex., 83. 

' See Leader v. Home wood, 6 C. B., N. S., 64fi. 

* Culling v. Tufnall,B. N. P., 34; Wiltshear t;. Cottrell, 1 E. & 
B., 674; Hellawell». Eastwood, 6 Ex. 295 ; Gibson v. Hammer- 
smith llailway Co., 32 L. J. Ch., 337 ; Uornv. Baker, 9 East. 215. 
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to establish that by the common law they shall 
be removable ; but where the erection is made for 
agricultural purposes purely, they shall not be 
removable. Now, however, the 23 & 24 Vic. 154, 
17, Irish, provides one simple rule, applicable alike 
to all tenants' fixtures, whether trade or agricul- 
tural — enacting, that personal chattels, engines, 
machinery, and all buildings accessory thereto, 
erected by the tenant at his sole expense, for any 
purpose of trade or agriculture, or for ornament, 
or for the domestic convenience of the tenant, 
and so attached that they can be removed with- 
out substantial damage to the freehold, or to the 
fixture itself, and which shall not have been so 
erected in pursuance or in violation of any obli- 
gation, may be removed by the tenant, or his 
executors or administrators, during the term, or 
when the tenancy shall determine by some un- 
certain event, and without the act or default of the 
tenant, within two months after such determina- 
tion except so far as may be otherwise specially 
provided for by the contract of tenancy — the 
landlord being entitled to reasonable compensation 
for any damage occasioned to the premises by the 
removal 

Under the common law it has been decided 
that a cottage or farm-building merely placed on 
and not let into the soil ;^ and wooden barns sup- 
1 Hantley v. Russell, 13 Q. B., 572. 
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ported by their own weight, on blocks of stone, 
placed on or let into the ground ;^ and Brewers' 
vats resting on brickwork or timber; and a gra- 
nary laid on a wooden foundation ;' and stables on 
rollers ;' and windmills on brick foundations/ are 
not fixtures vesting in the landlord.* So, chattels, 
even attached by screws, bolts, brackets, or other- 
wise, to permanent buildings.* 

So, vessels and utensils of trade, such as fur- 
naces ;^ coppers, brewing or distilling vessels ;• salt- 
pans ;• a varnish manufactory ;*° machinery, en- 
gines," or plant resting on brickwork, but not fixed 
to the soil ; vats, pumps, cisterns, or forges, 
threshing machines ;** a hydraulic press ;^ ordinary 

I Wansbrough v, Maton, 4 Ad. & E., 8Si ; Cnllmg v. Tnfinal, 
sapra; Dean v. AUallej, 3 Esp., 11. 

• Wiltshear v. Cottrell, sapra. 

* Fitzherbcpt r. Shaw, 1 H. B., 558. 

< R. V. Otley, 1 B. & Ad., 161 ; Wood v. Hewitt, 8 Q. B. 918 ; 
R. V, Londonthorpe, 6 T. R., 377. 

6 See Huntlej r. Russell, 13 Q. B., 572; Mather v. Frazer, 
supra; Whitemorev. Empson, 23 Beav., 518 ; Dumerque v. Rum- 
saj, 2 H. & C, 777 ; and notes to Elwes and Mawe, 2 Sm. L. C. 

« Wilde r. Waters, 16 C. B., 637; Whiteheads. Bennett, 27 
L. J. C, 474 ; Skinner v. Harman, 3 Ir. C. L., 243. 

7 Squier v. Mayer, Freem. C. C. 249. 
^ Lawton v. Lawton, 3 Atk., 15. 

» Summer v. Bromall, 34 L. J. Q. B., 130. 
>• Penton v. Roberts, 2 East., 90. 

»» CUmie V. Wood, 18 L. T., N. S., 609 ; L. R., 3, Ex^ 267; 
see in re M'Kibbin, 4, Ir., C. L., 520. 
" Skinner v. Harman, supra. 
»» Parsons r. Hind, 14 W. R. 840. 
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shop fittings, such as desks and shelves, counters ;^ 
iron safes, gas or water pipes, but not shop fronts, or 
plateglass windows.* So, hothouses or conservato- 
ries are removable by nurserymen,^ unless not re- 
movable without material injury to the premises ;* 
but the machinery of a mill is part of the free- 
hold, and irremovable,* and so are tramways.* 

The landlord cannot distrain a smith's anvil, 
though not actually fixed by nails ;' nor furnaces, 
cauldrons, &c., fastened to the house ; nor a 
millstone nor kiln ;■ nor tenants' fixtures, such as 
kitchen ranges, stoves, coppers, and grates, which 
the tenant might sever ;^ nor beer machines in a 
public house, affixed to the freehold ;^® nor shelves 



1 See Moore v. Drinkwater, 1 F. & F., 134. Bat Hellawell v. 
Eastwood, snpra. 

* Fisher r. Dixon, 12C.& F.,312; Whitehead v. Bennett, supra; 
Dumerque r. Ramsey, ib. ; Waterfall r.Penistone, 6 E. &. B., 876. 

' Martin v. Roe, 7 E. & B., 237; Syme v. Harvey, 24 Sc. S. 
Cas. 202. As to nursery-trees, see Oakly v. Monk, 3 H. & C, 716. 

* Bnckland V. Bntterfield, 2 Bro. & B., 54 ; Jenkins v. Gethings, 
2 Johns &H., 520. 

* Farrant v. Thompson, 2 D. & R., 1. 

« Re Patent Peat Co., 17 L. T. N. S., 69 ; Duke of Beaufort 
V. Bates, 31 L. J. C.,481. 

' Twigg r. Potts, 3 Tyrw., 964. 

* Niblet V. Smith, 4 T. R., 604 ; Thresher r. East London Wa- 
terworks Co., 2 B. & C, 608. 

» Darby v. Harris, 1 Q. B., 895 ; Pitt v. Shew, 4 B & Ad., 208 . 
Queen v. Lee, L. R., 1 Q. B., 241, 264. 
»• Dalton ». Whitton, 2 Q. B. 961. 
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attached to the wall ;^ nor keys, locks, doors, 
windows, &c. But, machinery fixed to the free- 
hold, not for the improvement or profitable use 
of the land, but only for more convenient use 
qua machinery is chattel, and may be distrained.* 
And a granary, resting by mere weight on the 
floor; and carpets nailed down; and curtains, 
looking-glasses, and other articles of an orna- 
mental nature, slightly attached to the walls ; and 
beds fastened by ropes or nails to the ceiling, are 
distrainable by the landlord, and removable by 
the tenant. 

Second and Third : — As to the Right of General 
Creditors and Incumbraneera. — The important 
statute of the first year of Charles the Firsts 
Session 2, chapter 3, Irish, incorporating as it 
does the English statutes of 13 £liz. c. 5, as to 
creditors, * and 27 Eliz. c. 4, as to purchasers, 
protects the creditor from the fraudulent aliena- 
tion by his debtor of goods and chattels, and 
assures the bonfi. fide purchaser for value against 
the consequences of an antecedent voluntary 
conveyance of realty. So far, however, as that 
statute is conversant with the rights of subsequent 
purchasers only, the present treatise does not 
propose to expound it, as it has in that respect 

* Moore v. Drinkwater, supra. 

* Hellawellv. Eastwood, supra; and see Gibson v. Hammersmith 
Railway Co., supra. 
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been held not to apply to personal property.^ 
At the same time many of the decisions bearing 
on purchases of realty being applicable by analogy 
to the special sections of which we treat, (in 
pari materia, with those respecting reality)* shall 
be quoted as occasion demands. 

By the 10th section,' of the statute of Charles 
" all and every feoffment, gift, grant, alienation, 
bargain, and conveyance of lands, • tenements, 
hereditaments, goods, and chattels, or any of them, 
or of any lease, rent, common or other profits, or 
charge out of the same lands, tenements, heredita- 
ments, goods, and chattels, or any of them, by 
writing or otherwise, and all and every bond, suit, 
judgment, and execution had or made, to or for 
the intent or purpose to delay, hinder, or defraud 
creditors* and others of their just and lawful 
actions, suits, debts, accounts, damages, penalties, 
forfeitures, heriots, mortuaries, and reliefs, shall 
thenceforward be deemed and taken (only as 
against the person or persons, his or their heirs 
or successors, executors, administrators, and as- 

^ Jones V. Croucher, 1 Sim. & St. 815 ; Ashe v, Lowe, H. & J., 
287 ; McClintock v. Ashe, 2 L. Rec, N. S.. 46; Sug. V. & P., I4th 
Ed., 719. 

* See, per Lord Hardwicke — ^Newstead v. Searles, 1 Atk., 267 ; 
and per C. B. Joy O'Connor v. Bernards, 2 Jones, 694. 

* This section corresponds with the 2nd section of the English 
statute of 18 Eliz. c. 5. 

* Present or future. Barling r. Bishop, 6 Jur. N. S. 812; Murphy 
^. Abraham, 16 Jr. Ch. 371. 

c3 
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signs, and every of them whose actions, suits, 
debts, accounts, damages, penalties, forfeitures, 
heriots, mortuaries, and reliefs, by such covinous 
and fraudulent devices and practices as is afore- 
said, are, shall, or might be in anywise disturbed, 
hindered, delayed, or defrauded), to be clearly 
and utterly void, frustrate, and of none effect ; any 
pretence, color, feigned consideration, expressing 
of use, or any other matter or thing to the contra- 
ry notwithstanding." 

And by the 14th section of the same statute 
(section 6 of the Statute of Elizabeth) it was 
provided and enacted, "that the Act, or any- 
thing therein contained, shall not extend to any 
estate or interest in lands, tenements, hereditaments, 
leases, rents, commons, profits, goods or chattels, 
had, made, conveyed, or assured, or hereafter to 
be had, made, conveyed, or assured, which estate 
or interest is or shall be upon good* considera- 
tion, and bona fide lawfully conveyed and as- 
sured to any person or persons, or bodies 
politic or corporate, not having at the time of 
such conveyance or assurance to them made any 
manner of notice or knowledge of such covin, 
fraud, or collusion, as aforesaid, anything before 
mentioned to the contrary whereof notwithstand- 
mg. 

This statute was merely declaratory of the 
' Id est, valuable. 
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common-law.* A fraudulent conveyance is abso- 
lutely void under the statute against the grantor's 
creditors.* A sham transfer would not pass 
the property even between the debtor and his 
confederate.' When a man makes a fraudulent 
gift of his goods and dies indebted, the gift is 
considered utterly void against all his creditors, 
and the debtor is deemed to have died in full 
possession ; so that the effects are just as much 
assets in the hands of his personal representatives, 
as if no such attempt at disposition had been 
made.* The grant will however hold good 
between the parties, and all claiming under it, in 
privity of estate,* and so even where the grantor 
retains possession of the deed and effects to make 
a disposal by a subsequent will.® 

No person can take advantage of the statute 
but the parties injured by the fraudulent assign- 

* Cadogan v. Kennett, 2 Cowp. 434 ; Ex parte Mayou, 34 L. 
J., Ba. 25 ; see Copis v. Middleton, 2 Madd., 428 ; Barton v. 
Van Heythuysen, 11 Ha., 132. 

* Leonard v. Bacon, Cro. Eliz. 234 ; Bethel v. Stanhope, ib. 810. 
» Bowes V, Foster, 2 H. & N., 778 ; see Lowe v. M*Gill, 12 

W. R., 826. 

* Shears v. Rogers, 3 B. & Ad., 369 ; O'Connor v. Bernards, 2 
Jones, 634. 

* Robinson v. McDonnell, 3 B. & Aid., 184 ; Petre v, Espinosse, 
2 M. & K., 496 ; Bell v. Cureton. ib., 503 ; French v. French, 6 
D. M. & G., 95 ; Philpotts v. PhUpotts, 10 C. B., 85 ; see Reid v. 
Thoyts, 6 M. & W., 410. 

« Bonghton r. Boughton, 1 Atk. 624. 
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ment; creditors may when prejudiced;^ but if 
they are privy or consenting thereto they cannot ;• 
nor can their representatives.* It is also binding 
as against strangers other than creditors.* And 
a deed that is void against creditors is void against 
their representatives or assignees in Bankruptcy 
at law,* or in equity.* And an assignment voi J 
under the act is so as well against creditors who 
became so after as against those who were so 
before the transaction.' 

A curious point was discussed, but not decided, 
in a case of Whitehouse v, Scott, in the Court of 
Exchequer, Westminster, (23rd April, 1868). 
The action was brought by the assignee of a bank- 
rupt for the conversion— first, of the goods of the 
assignee ; and secondly, of the goods of the bank- 
rupt. Before the bankruptcy, the bankrupt con- 

* Hawes v. Leader, Cro. Jac 270. So a volnnteer under a 
voluntary bond ; Adames v. Hallett, W. N., July, 1868, p. 217. 

* Steel V. Brown, 1 Taunt, 381 ; Bamford r. Baron, 2 T. R., 
694, N. (a) ; Oliver v. King, 25 L. J., Ch. 427 ; Backr. Gooch, 4 
Cam. 234 ; re a disputed adjudication, 1 L. T. N. S,, 449. 

* Robinson v, McDonnell, 2 B. & Aid. 134. 

* Doe V. Roberts, 2 B. & Aid., 367; Bessey ». Windham, 6 Q. B., 
] 66 ; Deady r. Harrison, I Stark, 60 ; but see White r. Morris, 1 1 
C.B.,1016. 

* Doe V. Ball, 11 M. & W., 531 ; Gooch's case 5 Rep., 60. 

* Holmes v. Penny, 3 Jur. N. S. 80. 

' Graham v. Furbar, 14 C. B., 410 ; Barling v. Bishopp, 6 Jur., 
N. S., 812 ; Murphy v. Abraham, 15 Ir. Ch., 871 ; see Gugen v. 
Sampson, 4 F. & F., 974. 
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veyed all his goods, by a bill of sale, to his niece, 
residing with him as a servant. The adjudication 
then took place on his own petition. The jury 
found the bill was fraudulent and to defeat cre- 
ditors. The verdict was had for defendants, 
which the plaintiflF moved to have turned into one 
for him. Now as the statute of Eliz. enacts, that 
as against creditors, the conveyance is utterly 
void ; and since in this case there was no relation 
back of the assignee's title, inasmuch as the 
debtor became bankrupt on his own petition ; it 
was contended for defendant, there could not 
have been a conversion of the bankrupt's goods 
for the bill was valid against him ; and neither 
were they the goods of the assignee. On the other 
hand, the plaintiff contended the case was dis- 
tinguishable, from Young v* Billiter,^ as the ques- 
tion there turned on the Insolvent Acts, the effect 
of which was — to make a voluntary conveyance 
by an insolvent, voidable but not void ; whereas, 
here it turned on the statute of Eliz., making it 
absolutely void as against creditors whom the 
assignee represented ; and that the assignee was 
entitled to treat the goods as still the bankrupt's, 
though the bankrupt himself could not. But the 
court expressed doubt whether the goods could 
be treated as the bankrupt's. 

But though there are cases such as those of 

» 8 H. L. C, 682. 
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voluntary bonfi, fide conveyances conferring 
gratuitous benefit on bonll fide objects in which 
those conveyances are held of no effect as against 
creditors, yet the rule is as regards such cases — 
'* satisfy the creditors and the settlement stands ;"^ 
nevertheless there is another class of cases where 
fraud — pure unmitigated fraud, — is the motive of 
the act; — where nothing beyond the perpetration 
of fraud is intended — ^where no benefit is intended 
to be conferred on any person whether meritorious 
or not; and where the grantee is the mere in- 
strument for accomplishing the fraud of the 
grantor. And while in the former class, discharge 
the debt and you discharge the fraud, yet in these 
latter cases fraud is intimately and inseparably 
interwoven in the entire transaction, and you 
cannot extract it without destroying the whole 
fabric* 

The title of one who purchased for valuable 
consideration from a person who had obtained 
a conveyance by fraud, of which he, how- 
ever, had no notice, is protected and cannot 
be impeached.^ So when W. conveyed goods to 
M. by a fraudulent bill of sale, and M. in W.'s 

» Curtis V, Price, 12 Ves. 103 ; Neale v. Day, 28 L. J., Ch., 45; 
Crokerw. Martin, I Bligh, N. S., 673; Bett r. Smith, 21 Beav., 
616; and see Murphy v. Abraham, 16 Ir., Ch., 371; Shaw r. 
Jeffrey, 13 Moo., P. C, 432. 

* O'Connor v, Bernards, 2 Jones, 687. 

» Doe r. Mart}T, 1 B. & P. N. R., 332. 
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presence assigned the goods to B. to secure an 
advance, bon& fide made, it was held that the as- 
signment to B. being bona fide for good consi- 
deration and without notice his title was good 
as against W.'s creditors.* But if a first mort- 
gage be bona fide there is no means whether 
at common law or by statute (save under 
the statute with respect to registration sub- 
sequently considered), whereby a subsequent 
incumbrancer can gain priority. Thus in Kidd 
u Rawlinson, (2 B.&P. 59), Plaintiff's bill of sale 
was made out to him by the sheriff on the 13th 
Nov., 1798 ; but Auburn who had been allowed to 
retain possession, executed a bill in the following 
March to Rawlinson, who entered into possession 
and sold the goods. - It was held that Kidd's 
security being bona fide and not within the 
statute, he could recover the value of the goods 
against Rawlinson." It would seem from the case 
of Cooper v, Braham,' that if a purchaser buys 
of the grantor of goods his rights (if any) and 
then pays off the grantee and takes an assign- 
ment of the grantees interest, he thereby 

» Morewood v, Sth. Yorkshire Ry. Co., 3 H. & N. 798 ; 28 L. 
J., Ex., 114; 1 F. & F., 308 ; and see Prodgers v. Langham, 
1 Sid., 133. 

* See Bucknell r. Roiston, Pre. Ch., 286. 

^ 15 L. T. N. S., 610; see supra, Ck 1, p. 4. This case however 
is not very satibfactorily reported. 
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acquires no right to the goods, even to the 
extent of the money paid by him to the grantee, 
and the whole transaction enures to the benefit of 
a subsequent incumbrancer. It there appeared 
that in January, 1866, Miss Franks gave a bill to 
Baughan of all her furniture, to secure a loan of 
£100, with a power to assume possession and sell 
on default, and subsequently remortgaged part 
of the goods to Braham. In October following, 
default being made, Baughan placed his servant 
in possession. While Baughan was in possession 
Miss Franks applied to Cooper to buy the goods 
and pay off Baughan. Cooper agreed to give 
£125 for the goods, and paid Miss Franks £70, 
and Baughan*s servant delivered the possession to 
Cooper, who removed the goods to other premises 
on the 16th October. The next day Cooper paid 
Baughan £55, due under his bill (making with 
the £70 the sum of £125 as agreed with Miss 
Franks), and Baughan gave him a receipt, ac- 
knowledging the receipt as from Miss Franks and 
Cooper, and in consideration thereof he " sold and 
assigned to Cooper all his interest in the goods," 
and handed him up his bill of sale. Up to that 
Cooper had no notice of Braham's bill but was 
apprised of it by Baughan when the money had 
been paid. The money secured by Braham's 
bill of sale was not payable till the 29th of De- 
cember, and it was expressly stipulated that Miss 
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Franks was to continue in possession till default. 
However on the 18tli of October, the premises 
where Cooper deposited the goods, were broken 
into by Braham, who then removed and sold the 
goods. The Court of Queen's Bench held that 
the sale to Cooper was a sale by Miss Franks, 
and that as soon as Baughan was paid off the 
second bill of sale came into operation and vested 
the goods in Braham. And further that the bill 
of sale between Miss Franks and Braham, was a 
mere contract of bailment/ and as soon as she 
allowed the goods to be removed by Cooper the 
contract was determined, and Braham had a right 
to take possession of the goods. 

It will be observed that the statute of Charles 
professes to deal only with such instruments as 
are made with the " intent to delay, hinder or 
defraud creditors." Creditors may therefore in 
effect happen to be delayed, but the question will 
still be, what was the intention?^ Intention of 
whom ? " Whether or not a deed is to be con- 
sidered as fraudulent with respect to creditors," 
says Le Blanc, J.,* "must depend on the motives 
of the party making the deed." But then it must 
be shown that the purchaser was aware of the 

> But see Flory v. Denny, 7 Ex. 581, ante p. 8. 
« Henderson v, Uoyd, 3 F. & F., 7 ; Ware ». Gardiner, 17 W. 
R., 439, March 16th, 1869. 

» Nunn V. Wilamore, 8 T. R., 630. 
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intention, and conspired to cany it into effect.' 
But ** when honk fides has to be weighed in a case 
where a consideration passes, the bonJi, fides to be 
dealt with is that of the person from whom the 
consideration moves."^ And then the deed will 
not be within the statute of Charles, even although 
the grantee have notice of the grantor's intention 
to defeat creditors, the deed being taken boni 
fide for good consideration, and it being purported 
absolutely to pass the estate, so that in such case 
'* the intention of both parties '* is involved.' 

It has been decided that if a solicitor acting 
for both parties is aware of fraudulent cir- 
cumstances, his cognizance will be taken to be 
knowledge on the part of the grantee of the bill 
of sale, who might in fact have been ignorant.* 
And it is incumbent on the party claiming under 
the bill of sale to establish its honh, fides.' 

The question of what evidences of an intent 
'' to delay, hinder or defraud creditors," will ren- 
der a bill of sale void under the statute, shall now 

» BentliflFr. Garnett, 1 C. & K. 326. 

« Per Sir W. P. Wood v, 0. Holmes, v. Penny, 3 Jur. N. S., 82. 

' Lynch v, Copinger, 14 W. R., 863 ; also reported, but not softilly 
on this point in 11 Ir. Jur. N. S., 303. And see I Burr., 474 ; 
Cowp. 434, per Lord Mansfield ; 8 Taunt, 678, per Dallas, C. J. 

* Sykes v. Bond, 7 Jur. N. S. 1024 ; Re Colemere, 1 L. R., Ch. 
Ap. 133. And see Borke's Estate, 13 Ir., Ch., 271; 14 ib., 42; 
Sharp V. Foy, 17 W. R., 66. 

* Hoffman r. Pitt, 6 Esp, 25. 
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be considered ; and as regards them it is to be 
observed that the same principles would appear 
to obtain in equity as at law.^ Vice-Chancellor 
Kindersley, in a recent case, expressed the modem 
doctrine in these terms, ** It was at one time 
attempted to lay down rules that particular things 
were indelible badges of fraud, but in truth every 
case must stand upon its own footing, and the 
court or jury must consider whether, having re- 
gard to all the circumstances, the transaction was 
a fair one, and intended to pass the property for 
a valuable coneideration."* 

Voluntary assignments of property without any 
valuable consideration made to defeat creditors, 
are prima facie fraudulent." And if a person 
makes a voluntary settlement, that is to say, with- 
out what the law esteems a valuable consideration, 
and is at the time indebted to the extent of 
insolvency ; or if the effect of the settlement is 
to deprive him of the means of pajring it, is void 
as against creditors.* And the case of Spirett v. 
Willows,* proceeds to this extent, that if a debt 

1 Hale V, Metn. Omnibus Co., 30 L. J. Ch., 777 ; Sykes v. Bond, 
7 Jur. N. S., 1024. 

* Hale V, Metn. Omnibus Co., supra. 

* Hammond v. Russel Bull N. P., 259; Twyne*s case, 1 Sm. L. 
C, 1 ; Countess of Strathmore v. Bowes, 1 Yes., 27; and see Russel 
V. Hammond, 1 Atk., 15 ; Wheeler r. Caryl, ArobL, 121; Holloway 
V. Millard, 1 Madd., 414. 

* See, per Mallins, V. C; Smith v. CherriU, 4 L. R. Eq., 395. 

* 11 Jur., N. S., 70. 
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be due at the date of the voluntary assignment 
made by a debtor and a then existing creditor, by 
whom the deed is impeached, is in fact delayed, or 
defeated, the law will presume the existence of an 
intention to defraud, whether or not the grantor 
was or was not solvent when the assignment was 
made, even although the assigner retained at the 
time sufficient property to enable him to liquidate 
contemporaneous liabilities, if in fact he did not 
discharge them.^ Whereas, if the voluntary deed 
is impeached by a subsequent creditor, the inten- 
tion will not be implied unless the settlor had not 
suflScient means , or reasonable expectations of 
being able to pay the debts due at the time of its 
execution.* The presumption, under the statute, 
does not consist in an actual deception practised, 
but in making a conveyance, with a view to de- 
ceit, which intent cannot be manifested unless a 
creditor exists or arises : the whole is then re- 
garded as one transaction by relation, and the 
fraud in the construction of the statute is complete. 
" There is some inconsistency in the decided cases 

* So, see Smith v. Cherril, supra ; Exp. Wensley, 1 De G. J. & 
S., 273 ; Goodricke v, Taylor, 2 De J. J. & S., 135 ; Nunn v. 
Wilsmore, supra; but see Smith r. Timms, 7 Jur., N. S., 1015; 
in error, 1 H. & C, 849. 

^ Spirrett v. Willows, supra ; see Gugen v. Sampson, 4 F. & F., 
974; Wferer. Gardmer, 17 W. R., 439, March 16th, 1869; Car- 
rick V, Ford, 17 W. R^ 478; Reese River Co. v, Atwell, W. N., 
March, 13th, 1869, p. 65. 
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on the subject of conveyances in fraud of credi- 
tors," says the Lord Chancellor (Westbury) in 
Spirett V. Willows, "but I think the following 
conclusions are well founded : — If the debt of the 
creditor, by whom the voluntary settlement is 
impeached, existed at the date of the settlement, 
and it is shown that the remedy of the creditor 
is defeated or delayed by the existence of the 
settlement, it is immaterial whether the debtor 
was or was not solvent after making the settle- 
ment But if a voluntary settlement or deed of 
gift is impeached by subsequent creditors whose 
debts had not been contracted at the date of the 
settlement, then it is necessary to show either that 
the settler made the settlement with express 
intent to ** delay, hinder or defraud ^' creditors, 
or that after the settlement the settler had not 
sufficient means or reasonable expectation of being 
able to pay his then existing debts, that is to say, 
was reduced to a state of insolvency ; in which 
case the law infers that the settlement was made 
with intent to delay, hinder or defraud creditors, 
and is therefore fraudulent and void. It is obvious 
that the fact of a voluntary settler, retaining 
money enough to pay the debts which he owes at 
the time of making the settlement, cannot give a 
different character to the settlement or take it out 
of the statute. It still remains a voluntary 
alienation or deed of gift whereby, in the event, 
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the remedies of creditors are * delayed, hindered 
or defrauded.' " 

This decision certainly goes further than the 
old rule, which seemed to be, that unless at the 
date of the conveyance the debtor were indebted 
to the extent of insolvency, or that he by the 
conveyance reduced his assets to a degree which 
would render him so, the conveyance could not 
be impeached.^ 

And if creditors are delayed by a voluntary 
settlement, the case is within the statute, even 
though the settler may have debts owing to him, 
or other contingent or reversionary interests, 
which, if realized or fallen in, would be sufficient 
to meet all claims upon him.* And a voluntary 
settlement, with a reservation of a power to 
mortgage to any extent, or a power of revocation 
is void within the statute.* Indeed, although a 
voluntary deed is not for that reason necessarily 
fraudulent,* yet the collateral circumstances which 

1 See Holmes v. Penney, 3 K. & J. 799; Derring v. Ware, 22 
Beav. 189; Townsend r. Westacott, 2 ib. 344 ; 4 ib. 50; Scarf r. 
Soulby, 1 Mc N. & G. 365 ; Martindale v. Booth, 3 B. & Aid. 198; 
Graliam v, O'Keffe, 16 Ir. Ch. 1 ; Clements r. Eccles, 11 Ir. Eq. 
229 ; Shears v. Rogers, 3 B. & Ad. 362; Deunison v. Tattersall, 
18 L. T. N.S., 303; Corbett v. Radcliffe, 14 Moo., P. C, 121, 136. 

* French v, French, 6 De G. M. & G. 95. 

' Tarbnck v. Marbury, 2 Vem. 610 ; Smith v. Hurst, 10, Hare, 
30, 40. 

*. Holmes v, Penney, supra ; Thompson v, Webster, 6 Jur. N. S. 
669. 
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make it so are of such constant recurrence, that 
it can but seldom indeed be " above suspicion."' 

The consideration to render the deed other than 
voluntary must be valuable. A moral considera-. 
tion alone is inadequate, however ethically 
stringent. "The enforcement of such promises 
by law," says Lord Denman,^ ** however plausibly 
reconciled by the desire to eflFect all conscientious 
engagements, might be attended with mischievous 
consequences to society ; one of which would be 
the frequent preference of voluntary undertakings 
to claims for just debts; suits would thereby be 
multiplied and voluntary undertakings would also 
be multiplied to the prejudice of real creditors. 
The temptations of executors would be much 
increased by the prevalence of such a doctrine, 
and the faithful discharge of their duty be ren- 
dered more difficult." But settlements void as 
against creditors, by reason of being voluntary, 
still subsist for other purposes, and the surplus 
estate will be bound by the trusts.' And a 
purchaser from a volunteer, under a deed, void 
by the statute, will be preferred to the general 
creditors of the settlor, having no specific charge.* 

> See Walker v. Burroughs, 1 Atk. 94. 
« Eastwood V, Kenyon, 11 Ad. & E. 450. 
» Exp. Bell, 1 G. & J. 282 ; French v, French, 6 De G. M. & 
G., 95; see sopra. pp. 37-8. 

* George r. Milbank, 9 Ves., 190. 
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Natural love and affection will not suffice,^ nor 
even services rendered, although beneficial, unless 
forming a ground of legal claim to render the 
deed other than voluntary.* And a sale of pro- 
perty in consideration of an annuity for a wife's 
benefit, or a deed of separation in consequence of 
disputes settling an annuity on the wife, will be 
void as against creditors.' And so though a settle- 
ment is a fair provision for a wife and children,* 
or meritorious as a provision for relations.* And 
so a mala fide deed on dissolution of partnership.' 
So a covenant by the assignee of a leasehold to 
indemnify the lessee against the rents and cove- 
nants in the lease.' 

On the other hand marriage is a good conside- 
ration within the statute® when the settlement 



> Mathews v. Feaver, 1 Cox, Ch. Ca. 280 ; Twedle v. Atkinson, 
1 B. & S. S9S ; Copis v. Middleton, 2 Mad. 430. 

* Peacock v. Monk, 1 Ves. 131; Penhall v. Elwin, 1 Sm. & G. 
268 ; Gully v. Bishop of Exeter, 10 B. & 0. 584. 

' Clough V, Lambert, 10 Sim. 174; French v. French, 6 De G. 
M. & G. 95 ; and see Frampton v. Frampton, 4 Beav. 287; Cowso 
V. Foster, 1 Johns & H. 30. 

* Pulvertoft V. Pulvertoft, 18 Ves. 84; Chapman v. Emerj, 
Cowp. 278, 280. 

* Buckle V. Mitchell, 18 Ves. 100 ; Doe v. Manning, 9 East. 69. 
« Ex. p. Mayou, 34 L. J., Ba. 25. 

7 Gardiner v, Gardiner, 12 Ir. C. L. 866 ; see Re Rorke's Es- 
tate, 15 Ir. Ch. 316 ; Townsend r. Toker, 1 L. R. Ch. Ap. 446. 

^ Ex. p. Marsh, 1 Atk. 445; Churchman r. Harvey, Amb. 399; 
Clarke v, Wright, 6 H. & N. 871. 
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or agreement is ante-nuptial.' But a settlement 
by a widower, settling an annuity issuing out of 
his own lands for the benefit of children by a 
former marriage, when he is contracting another 
marriage, is void.^ And if indeed there is evidence 
of an intent to defeat and delay creditors, and to 
make the marriage a part of the scheme in order 
to protect the property, the consideration would 
be inadequate.^ So a fraudulent conveyance 
amounting to an act of Bankruptcy, would be 
invalidated as against creditors if the wife were 
affected with notice.* But if the marriage took 
place in pursuance of a former bona fide contract, 
the settlement would be valid, even if when the 
marriage were solemnized the husband were in- 
solvent with the wife's knowledge, if she did not 
know it at the time of the former, contract, pro- 
vided no act of Bankruptcy has been actually 

^ Kirk V. Clarke, Prec in Cha. 275. 

2 Moore v. Guinness, 11 Jr. Jnr. N. S. 381 ; and see Cullin's 
Estate, 14 Ir. Ch. 506 ; Brown's Estate, In re, 13 Ir. Ch. 283. 
As to trusts in favor of collaterals in ante-nuptial eettlements, 
void as against creditors, see Smith v, Cherrill, 4 L. R. Eq. 390 ; 
Brown's Estate, In re supra; Stackpoole v. Stackpoole, 6 Ir., 
Eq., 18. 

3 Columbine v. Penhall, 1 Sm.&Giff. 228; Frazer v. Thompson, 
5 Jur. N. S. 669; Acraman v. Corbett, IJ. & H., 410 ; Graham 
V. O'Keefe, 16 Ir. Ch. 1; Dilkes v. Broadmead, 2 D. F. & T., 566; 
Bulmer v. Hunter, W. N., March 13th, 1869, p. 67. 

* Columbine v. Penhall, ubi supra 257 ; see also Ex p. Mayor, 
Mon. 292. 
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committed, at the date of her marriage, with her 
knowledge.^ Post-nuptial settlements derive no 
validity from the consideration of marriage.* But 
they are eflFectual wten made in consideration of 
ante-nuptial contracts,' if in writing,* or when a 
valuable extraneous consideration is imported into 
the settlement, as for instance an additional portion,* 
or in consideration of a wife's joining to cancel an 
ante-nuptial settlement,® or of a husband giving 
up his interest in his wife's estate.' And where 
a post-nuptial settlement could not be executed 
without the mutual concurrence of the parties to 
it, and such was stipulated for, and more especially 
when the concurrence of one of the parties was 
paid for ; these circumstances were sufficient to 

' Frazer v. Thompson, 4 De G. & J. 659, 6 Jur. N. S. 669 ; 
and see Campion v. Cotton, 17 Ves. 264. 

2 Butterfield v. Heath, 15 Bea. 408 ; Warden r. Jones, 2 De G. 
& J. 76 ; see Gngen v, Sampson, 4 F. & F., 974 ; Barnard v, Ford^ 
L. R., 4 Ch. Ap. 247 ; Ware v. Gardner, L. R., 7 Eq. 317. 

» See Brashier r. Wyatt, 16 L.T.N.S. 275. 

* Warden v. Jones, 3 Jur. N. S. 456 ; Caton r. Caton, 1 L. R. 
Ch. Ap. 137; Goldicntt v. Townsend, 28 Bea., 445; M'Askie v. 
M'Cay, Ir. R., 2 Eq., 447; see WUliams r. WiUiams, 18 L. T. 
N. S., 785. 

* Dundas v. Datens,'2 Cox, 235 ; Jones r. Marsh, Forest 63; 
Spurgeon v. Collier, 1 Eden, 55; Warde v. Shallet, 2 Ves. sen. 18 ; 
Ramsden ». Eylton, ib. 308; Colville v. Parker, Cro. Jac. 118; 
Brown v, Jones, 1 Atk. 188; Russell v. Hamond, ib. 141 ; Lanoy 
V. Duke of Athol, 2 Atk. 445 ; Stileman r. Ashdown, ib. 477. 

6 Scott V. Bell, 2 Lev. 70. 

^ Hewison v. Negus, 16 Beav. 594. 
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repel the cliaracter of statutory fraud.^ And so 
a married woman may purchase from her husband, 
when she is in a position to render value in return ; 
and it has been held that the assignment of very 
valuable furniture to the trustees of a lady, in 
consideration of her having exercised a power of 
appointment for the purpose of paying portion of 
her husband s debts, was valid.' And a deed of 
reparation, the wife's trustees joining and cove- 
nanting to indemnify the husband against the 
wife's debts has been held good.' 

Again, although when a valuable consideration 
is given, the court will not weigh nicely the 
amount,* yet gross inadequacy will be deemed 
strong presumptive evidence of fraud.* In no 
case however will the inadequacy alone be con- 
clusive of mala fides. The relationship of the 

» Greene v. 0*Kearney, 2 Ir. C. L. R. 267. 

' Arundel v, Phipps, 10 Ves. 139. 

3 Lessee of M'Donnell v. Murphy, 2 F. & S. 279; see Bindley v. 
Mulloney, L. R., 7 Eq., 343. 

* Nunn V, Wilsmore, 8 t. R. 529 ; Scott v. Bell, 2 Lev 70 ; 
Brown v. Jones, 1 Atk. 180 ; Wilkinson v. Olievera, 1 B. N. C. 
490; Bainbridge v, Firmstone, 8 Ad. & E. 743 ; Stephens v. OHve, 
2 Bro. C. C. 90 ; Thompson v. Webster, 28 L. J. Ch. 700; Towns- 
end V. Toker, 1 L. R. Ch. A p. 446. 

^ Griffith V. Spratley, 1 Cox, 383 ; Mathews v, Feaver, 1 Cox, 
278; Dewey v. Bayntun, 6 East, 282; Copis v. Middleton. 2 Mad. 
433 ; HoUamby v, Oldrieve, 1 W. N. 94 ; Strong v. Strong, 18 Beav. 
408; Lee v. Hart, 10 Ex. 560 ; Doe v. James, 16 East, 212 ; Gold- 
smith V Russell, 25 L. J. Ch. 232 ; and see Tarleton v. Liddell, 1 7 
Q. B. 390; 4 Deg. and S. 538. 

d2 
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parties, or other circumstances influencing the 
transaction, may explain away the prima facie 
eflFect. So a family settlement, the consideration of 
which is partly love and affection, will be upheld 
notwithstanding the otherwise inadequate nature 
of the consideration.^ If no consideration is 
stated in the deed one may be proved extrinsically .* 
Where the deed is expressed to be made " for 
divers good considerations," the onus of proof 
lies on the party claiming under it ; and that 
statement will not suffice to raise a presumption 
of a substantial consideration as against a person 
disputing its validity.* But if the instrument 
specify any particular consideration, as for in- 
stance, love and affection, and omits all mention 
of any other consideration, no extrinsic proof of 
another can in general be given because such 
proof would contradict the deed.* But such 
evidence may be given provided it is not incon- 
sistent: so when a nominal consideration is ex- 
pressed, proof may be adduced that money or 



' Persse r. Persse, 7 CI. & F. 279 ; Heape v, Tonge, 9 Hare, 
90 ; and as to the favor conceded to family settlements in equity, see 
Penhall v, Elwin, 1 Sm. & GiflF. 258 ; Scott v. Scott, 11 Ir. Eq.602; 
13 ib., 212; 4 H. L. C, 1065. 

2 Peacock v. Monk, 1 Ves. sen. 128. 

5 Kelson v. Kelson, 10 Hare, 385. 

* Peacock v. Monk, supra; Watt v. Grove, 2 Sch. & L. 501 
and see Bodkin v. Barton, 7 Ir. Jur., 216. 
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money's worth was the real consideration:* so 
when a grant was expressed to have been made 
for a sum of money, evidence ultra was held ad- 
missible showing it was also for love and aflFection.^ 
And so,' if the object be to establish or negative 
the existence of fraud, proof of a consideration 
aliunde will be admitted. Thus, when a con- 
veyance purported to have been made in consider- 
ation of £10,000, and natural love and affection, 
the court in a suit to set it aside received extra- 
neous evidence to show that the estates were 
worth £30,000, and that natural love and aflFection 
constituted no part of the real consideration.* 
And so when an assignment purported to be 
founded on natural love and aflFection, evidence 
was admitted to explain away the presumption 
of fraud by showing a valuable consideration.* 
But evidence of the mere fact of kindred will 



> Leifchild's case, 11 Jur. N. S. 941 ; L. R. 1 Eq., 231 ; Myers 
V. Leinster, 7 Ir. Eq., 146, 

» Doe V. Sherlock, 2 Fox & Sm. 90 ; Clifford v. Turrell, 1 Y. & 
C. C. C. 138— on app. 9 Jur. 633. 

^ Contrary to a dictum of Lord Hardwick in Peacock v. Monk, 
supta. 

* Filmer ». Gott, 7 Br. P. C. 70 ; cited by Lord Kenyon in R. v, 
Scammonden, 3 T. R. 476. 

* Gale V, Williamson, 2 M. & S. 406 ; Townsend v, Toker, 1 
L. R. Ch. Ap. 446 ; and see Gully v. Bishop of Exeter, 10 B. & C. 
606 ; Clarke r. Wright, 6 H. & N. 860, 871 ; Pott r. Todhunter, 
2 Coll. 76. 
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not suflBce.^ And when admissible such evidence 
dehors must be clear and free from suspicion.^ 

An advance to the grantor, though the grantee 
believed it would be applied to an illegal purpose, 
is not an illegal consideration.' An antecedent 
debt and a present advance, to enable a trader to 
carry on business, forms a valuable consideration.* 
Indeed if the bill of sale be made bona fide it is 
immaterial whether the consideration be a pre- 
existing debt or a debt arising out of the transaction 
itself, for the statute does not prevent a debtor 
prefering one creditor, provided the transaction 
be open and bon^ fide, and intended by both 
parties to be real and binding.* However a pre- 
ference by a trader in contemplation of Bankruptcy, 
has to encounter a special peril in the Bankrupt 
code subsequently considered. A deed for the 
benefit of the creditors is not fraudulent,* and 

^ Doe V. Sherlock, supra. 

* Graham v. O'Keefe, 16 Ir. Ch. 14. 

» Bagot v. Arnott, 15 W. R., 812 ; 2 Jr. R. C. L., 1. 

* Dewey r, Boynton, 6 East, 282 ; see further and as to when for a 
past debt only, Martiadiile v. Booth, 2 Marsh, 427 ; Lacon v. Lif- 
fen, 32 L. J. Ch., 316 ; Topping v. Keysall, S3 ib., C. P., 225; re 
Gass, 2 Ir. R. Eq.,308, 310; Martin v. Wylliaras, 20 L. T., N. S.,352. 

* Wolverhampton Banking Co. v. Marston, 7 H. & N. 148; 
Grogan v. Cooke, 2 B. & B., 234; Eveleighi?. Pursford, 2 M. & R. 
539; Curties v. Jacob, 16 L. T. N. S. 674; Westbury v. Clapp, 
12 W. R, 511; but see Owen v. Body, 6 Ad. & E. 28; Stokoe 
V. Cowan, 30 L. J. Ch. 882 ; Smith v. Hurst, 10 Ha., 30. 

6 Smith V. Hurst, 10 Ha., 30; Riches v, Evans, 9 C. & P., 641 ; 
so in composition deeds, Evans r. Jones, 3 H. & C. 423 ; Wood v. 
Barker, L. R., 1 Eq., 139 ; Cullingworth v, Lloyd, 2 Beav., 385. 
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Tvill be effectual when executed by the trustee, 
and sufficient appearing to establish the relation- 
ships of cestui qui trust with any one creditor.^ 
But such a deed merely executed by the trustee 
but unassented to by a creditor cannot be enforced.* 
On the other hand when the trustee is himself a 
creditor, once the deed is executed by th€ grantor 
it is irrevocable and good unless renounced by the 
trustee, even though the trustee have not executed 
it before a sheriflF's seizure.' But in such case the 
knowledge of the debtor at the time of making 
the deed, that a writ of execution is out against 
his goods, must be taken to be knowledge of the 
assignee within section 1 of the Mercantile 
Amendment Act, 1856, and consequently the 
trustee's title is not protected by that section, and 
the goods are bound by the delivery of the writ 
to the sheriff.* By that section it is enacted that 
*'no writ^of fieri facias or other "writ of execution, 
and no writ of attachment against the goods of 

» tfarland v. Binks, 15 Q.B. 718. 

* Garrard v. Ld. Lauderdale, 3 Sim. 1 ; S. C. on App. 2 Russ. 
and My., 451 ; Tresidder , In re 1 L. R. Ch. 21 ; Lees v. Whiteley^ 
2 L. R. Eq. 143 ; Donohoe v. Firman, 1 Jones, 608; Holt r. Kelly,' 
1 Jr. Jur. 119; Simmonds v. Palles, 2 J. & Lat. 489. 

3 Siggers v. Evans, 5 E. & B. 367 ; Hobson v. Tbelluson, 2 L. 
JL Q. B. 642; Ponsford v. Walton, 3 L. R. C. P. 1G7; but see 
Flynn v. Mitcbell, 3 Ir. Jur. N. S. 68, whicb appears erroneously 
decided. 
. * Hobson V. Tbelluson, supra. 
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a debtor shall prejudice the title to such goods 
acquired by any person bon& fide, and for valuable 
consideration before the actual seizure or attach- 
ment thereof by virtue of such writ ; provided 
such person had not at the time when he acquired 
such title, notice that such writ or any other writ 
by virtue of which the goods of such owner might 
be seized or attached, had been delivered to and 
remained unexecuted in the hands of the sheriff 
under sheriff, or coroner." (19 and 20 Vic, 97). 
As against the debtor himself the goods are still 
bound at common law from the date of the teste 
but as against his assignee, the delivery of the 
writ subjects his title to defeat^ if he have notice 
thereof, knowledge of the assignor being construc- 
tively notice to the assignee ; and in these cases 
the onus of proof lies on the party claiming the 
protection of the statute.^ However the fieri facias 
may still be defeated by a sale in market overt, 
by the execution of a subsequent writ of Bank- 
ruptcy, or the removal of the goods from the 
county.3 A bill of sale for the benefit of creditors 
is not void though made to defeat an execution.^ 

' See O'Connor v. Stephens, 13 Ir. C. L. 63. 

^ O'Brien v, Murray, 17 Ir. C. L. 46. 

5 Payne v. Drew, 4 East. 623 ; Woodland v. Fuller, 11 A. & E. 
859. 

^ Pilstockt?. Lyster, 3 M. & S. 371; Evans v. Jones, 3 H. & C. 
423; Johnston v. Ossenton, 38 L. J., Ex., 76. 
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And indeed the case of Wood v. Dixie^ has gone 
the whole length of deciding that a sale of property 
bona fide, and for good consideration, is not void 
either at common law or under the statute though 
made with the grantee's knowledge to defeat an 
expected execution.* With that also accords, 
the case of Darville v. Terry ,^ when under 
such circumstances a mortgage of chattels for 
money actually lent was supported. So an 
assignment of all his effects in trust for a wife 
and children by a man about to be tried for 
felony is void against the crown,^ while if it were 
for good consideration and bon^ fide it were 
valid.* 

As a general rule in case of ordinary creditors 
where the debtor is not dead, bankrupt, or insol- 
vent, the statute of Charles operates only on 
property capable of being taken in execution.*^ 
It was considered under the corresponding English 

* 7 Q. B, 898, followed in the recent case of Lynch v. Coppinger, 
11 Ir. Jur., N. S., 808 : U W. R., 863. 

* So see Hale v, Metn. Omnibns Co., 4 Drew 492 ; Riches v, 
Evans, 9 C. & P. 642 ; Marlow v. Orgill, 8 Jur. N. S. 829 ; Bunyard 
V, Seabrook, 1 F. & F. 321 ; but see Bott r. Smith, 21 Beav. 511 ; 
Reese River Co. v. AtweU, L. R. 7 Eq. 347. 

8 6 H. & N., 807. 

* Saunders ». Wharten, 32 L. J. Ch. 224. 

* Chowne v. Baylis, 31 Beav. 351. 

« See Clements v. Eccles, 11 Ir. Eq. 229; 2 Ir. Jur., 286; 
Grogan v. Cooke, 1 B. & Be. 230 ; and as to the latter case see 
Stokoe V. Cowan, 30 L. J. Ch., 882. 
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statute that a voluntary assignment of a chose in 
action was not fraudulent during the life of the 
grantor, as it could not be reached by an execution ^ 
but that it might be after his death as against 
executors ; and that in case of insolvency, it became 
fraudulent by the conjoint operation of that 
statute and of the Insolvent Act.^ But probably 
a voluntary assignment of such choses in action 
as are seizable in Ireland under 3 and .4 Vic. 105, 
would be fraudulent under the statute of 
Charles.^ 

I f the deed be by way of mortgage, the mortgagee 
not acquiring a present right to possession, his not 
acquiring ^ ^osse^ion is no indication of fraud. 
So wh^7^9od^ , were assigned under a marriage 
settlej%int In trust for the wife, but the husband 
was to/jetam possession pursuant to the settle- 
ment.* ^' . 

ISfni if the bill of sale be absolute, the continuance 
of the grantor in possession, inconsistently with 
the provisions of the instrument, produces a strong 
presumption of fraud;* but (though it had indeed 

1 Norcott V. Dodd, Or. & Ph. 100. 

2 See Barrack v. M'Cullock, 3 Kay & J. 110 ; and I Vic, 110, 
English. And see the Irish Common Law Procedure Act, repeal- 
ing certain sections of 3 & 4 Vic, 105, save as to rights in equity 
and re-enacjting same. 

* Cadogan v. Kennett, Cowp., 432 ; Cross v, Glode, 2 Esp., 674; 
Reeves v. Capper, 5 B. N. C, 136; MinshuU v. Lloyd, 2 M. & W., 
459 ; and see Wooderman v. Badock, 8 Taunt., 676. 
* Haslington v. Gill, 3 T. H., 620. 
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been laid down as conclusive evidence, Edwards v. 
Harben, 2 T. R. 586) while it is a prima facie badge 
of inala fides, the question in each case will be quo 
animo ? — to be determined by a jury,' and to war- 
rant the conclusion that the bill is fraudulent, other 
suspicious circumstances must accompany the 
absence of possession in the vendee.*' The 
careful draftsman will always guard against these 
consequences, and insert a proviso in the deed 
which will make the vendor s possession consistent 
with its terms. But though the absence of trans- 
mutation of possession is not a badge of fraud in 
deeds by way of mortgage, where the mortgagee 
is not to take possession till a future time, that 
doctrine will not protect a conveyance if it be 
shown that for a fraudulent purpose such terms, 
consistent with the vendor's continuing possession, 
were introduced into deeds really intended not to 
operate as a bona fide transfer, but to enure for 
the vendor's protection, and under such circum- 
stances the collusion when detected would be 
deemed to invalidate the instrument as much as 
if it purported on the face of it to be absolute;^ 

» Martindale v. Booth, 3 B. & A., 498. 

* MacDonav. Swiney, 8 Ir. C. L. 73; Re Curran, 10 Jr. Jur. N., 
S. 69; Webster v. Blackman, 2 F. & F. 491 ; Benton r. Thornhill, 
2 Marsh., 427 ; and see Cook v. Walker, 26 L. T. 61 ; Weaver v. 
Youle, 3 C. B., N, S., 309. 

» Nunn V, Wilson, 8 T. R. 521 ; Riches v. Evans, 9 C. & P. 
640 ; Ware v. Gardiner, 17 W. R., 414. 
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And in such case accordingly a jury might infer 
fraud from circumstances such, for instance, as a 
gross inadequacy of consideration,^ or the fact of 
the owner permitting third persons to treat the 
property as the debtors by allowing execution to 
be levied on it.* Again, the possession ought to 
be exclusive, not joint.* However the possession 
of the assignor as servant of the assignee may it 
would seem be sufficient.* 

There are other evidences of fraud, besides the 
two classes just treated of.* The secrecy of a trans- 
action has been held to be a great badge, although 
not conclusive proof of fraud.® And as secrecy 
is a badge of fraud, so publicity is the contrary. 
A. who had issued a fi. fa. against the household 
furniture and other goods of B., was prevailed 
on to postpone the sale, and to take a bill of sale 

' Dewey v, Boynton, 6 East., 282. 

' Lady Arundell v. Phipps, 10 Ves. 161 ; see Bucknall r. Roiston, 
Pre. Ch. 285 ; Cole v. Davies, 1 Raym. 724 ; Kidd v. Rawlinson, 
2 B. & P. 59; Dean v. Brown, 8 D. & R. 95; Graham v. Furber, 
14C. B. 410. . 

3 Wordall v. Smith, 1 Camp., 332 ; Cothay v, Murray, ib., 335. 

* Per Tindal, C. J. Reeves v. Capper, 6 B. N. C. 141 ; Benton 
V. Thornhill, 7 Taunt., 149 ; Jezeph v, Ingram, 8 Taunt., 838. 

^ As to the absence of a schedule see Cadogan v, Kennet, Cowp. 
432 : Dewey v. Baynton, 6 East. 264, but contra Jarman v. Woo- 
loton, 3 T. R. 622 ; England v. Do^ns, 19 L. J. Ch. 318. As to 
the absence of a prior proper valuation or appraisement see Twyne's 
case, 1 Sm. L. C. I. 

* Stone r. Grubhiim, 2 Buls. 218. 
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from the Sheriff. A. shortly afterwards sold the 
goods to the plaintiflF, C, who put a servant into 
possession. Another creditor issued a fi. fa. 
against the goods, under which they were again 
seized by the SheriflF. Up to that time B., the 
original owner, continued to reside in the house 
and use the goods, as if no execution had been 
put in ; but the first execution was well known in 
the neighbourhood. At the trial, Garrow, B., 
told the jury that if they thought the sale by A. 
to the plaintiff was bon^ fide, and that the purchase- 
money was really paid by the latter, he was enti- 
tled to their verdict.^ Abbot, C. J., in distinguish- 
ing this case from Wordell v. Smith, referred to 
the actual money payment and notoriety here, and 
said he thought the learned Judge was perfectly 
correct in leaving the whole question to the jury 
as one of good or bad faith. And where the 
transaction is bona fide, the circumstance of the 
vendee being a creditor causes no difference, 
if he takes a regular bill of sale from the Sheriffs 
And the payment of a consideration by the debtor 
for the use of the goods, makes the case much 
Stronger in favour of the validity of the transaction. 
Express notice at the time a debt is incurred 
that certain goods in the apparent possession of the 
debtor are in reality not his property, does away 

^ Latimer v. Batson, 4 B. & C. 652. 
* Watkins v. Birch, 4 Tauut. 824. 
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with secrecy or want of notoriety so far as the 
party to whom such notice is given is concerned.^ 

Another badge of fraud is, the reservation of a 
power of revoking the instrument, or giving to a 
third party the opportunity of enabling the settlor 
to defeat it.* The circumstance of the owner per- 
mitting third parties to treat the property as the 
debtor's,' or the fact of the deed not representing 
the true nature of the contract between the par- 
ties,* and that it has been kept in the settlor's own 
custody,* each have been unfavourably looked upon. 

Declarations made by the vendor at the time of 
executing the bill are admissible to prove fraud 
but not those made at another time. 

As to the Rights of Assignees in Bankruptcy 
and Insolvency. — Very important considerations, 
affecting the validity of bills of sale, arise upon 
the provisions of the Bankruptcy and Insol- 
vency code,'^ with reference to the power of the 
Court in relation to property. 

* Wooderman v. Badcock, 8 Tannt. 676. 

* Peacock v. Monk, 1 Ves. sen. 126 ; Myers v. Doke of Leinster, 
7 Jr. Eq., 146. 

3 Lady Arandell v. Phipps, 10 Ves. 151. 

* Per Maule J., Graham jr. Farber, 23 L. J., C. P. 61 : 14 
C. B. 410. 

* Doe dem, Grimsby t;. Ball, 11 M. & W. 683: Jenkyn v. 
Vaughan, 3 Drew, 427. 

^ Philips V. Earner, 1 Esp. 355. 

7 Stat. 20 & 21 Vic. c. 60, Irish;— 1 & 2 Vic, 110; 12 & 13 
Vic, 106; 24 & 25 Vic, 134, EngUsh. 
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The 313th sec.^ of the Irish statute enacts, that if 
any bankrupt, at the time he becomes bankrupt,* 
or if any insolvent, at the time of the commence- 
ment of his imprisonment, shall, by the consent 
and permission of the true owner thereof, have 
in his possession, order or disposition, any goods 
or chattels whereof he was reputed owner, or 
whereof he had taken upon himself the sale, 
alteration or disposition as owner, the Court shall 
have power to order the same to be sold for the 
benefit of the creditors of the bankruptcy or 
insolvency. But it is provided that the foregoing 
provision shall not apply to any transfer or assign- 
ment of any ship or vessel, or any share thereof, 
made by way of security, duly registered according 
to the law in force for the registering of British 
vessels.' 

This section is analogous to the 86 th sec. of the 
6 Wra. 4. c. 14, the 45th sec. of the 3 & 4 Vic. c. 
107, and the 125th section of the English " Bank- 
rupt Law Consolidation Act, 1849."* There are 
almost innumerable decisions bearing upon the 
section under consideration, to many of which it 

' 20 & 21 Vic. c. 60.— 1 & 2 Vic, 110 ; 12 & 13 Vic., 106, 125, 
English. 

* This has reference to the act of hankruptcy and not to the 
fiat. Lyon v. Waldon, 2 Bing. 334 ; see Bramwell v. Eglinton, 5 
B. & S. 39 ; s. c. 1 L. R. Q. B. 494; Ex. Ch. 14 L. T. N. S. 735. 

3 20 & 21, Vic. c. 60, sec. 313. 

* 12 & 13 Vice. 106. 
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is unnecessary to refer. ** I have always considered" 
says Parke, B.^ " that the best exposition of the 
meaning and object of the words ' in his order and 
disposition with the consent of the true owner,' 
is that which is given by Ld. Redesdale, in Joy 
V, Campbell,^ when in commenting upon the ll 
& 12 G. III. c. 8, s. 9, which contains these words, 
he said, ' That clause refers to chattels in the 
possession of the bankrupt " in his order and dis- 
position with consent of the true owner;" that 
means where the possession, order and disposition 
is in a person who is not the owner, to whom they 
do not properly belong and who ought not to have 
them, but whom the owner permits unconscien- 
tiously as the Act supposes to have such an order 
and disposition. The object was to prevent deceit 
by a trader from the visible possession of a pro- 
perty to which he was not entitled ; but in the 
construction of the Act the nature of the possession 
has always been considered, and the words have 
been construed to mean possession of the goods 
of another with the consent of the owner.' This 
clause in the Bankrupt Act," adds the learned 
Baron, '* certainly belongs to a time of commerce 
more ancient than the present; for in dealings 

» Hamilton v. Bell, 10 Ex., 648. 

« 1 Sch. & Lef. 336 ; quoted and commended in 15 M. & W., 
222; 16 ib. 286, 7 B. & S., 84; S. C. Ex. Ch., 16 W. R., 816; 9 
Ir. Jur. N. S., 98 ; 5 De G. M & G. 403. 
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with tradesmen the creditor does not now look 
to the goods themselves so much as to the general 
character of the trader." And as between an as- 
signee for value and the assignees in Bankruptcy, 
the court will make every presumption in favour 
of the assignee for value.^ 

To bring the case within the terms of this 
section : 1 , The property must consist of " goods 
and chattels ;" 2, They must be goods and chattels 
whereof the bankrupt or insolvent " was reputed 
owner, or whereof he had taken upon himself 
the sale, alteration or disposition as owner;'' 
3. The reputed ownership must have been 
retained " by the consent and permission of the 
true owner thereof" : 4. These conditions must 
exist ** at the time the debtor becomes bankrupt" 
in the case of a bankrupt ; — and *'at the time of the 
commencement of his imprisonment " in the case 
of an insolvent, in Ireland. 

In cases under this section an order for the sale 
of the goods is necessary, moreover, to divest the 
property in the goods.* It should specify the goods,* 



» Ex., p. Dodge, 17 W. R., 512, March 27th, 1869 ; 17 W. R., 
512. 

2 Heslop V. Baker, 6 Ex. 740 ; 8 ib. 411 ; Cooke v. Hemming, 
16W.R„903. 

3 Qnartermaine v, Bittleston, 13 C. B., 133; Fielding v. Lee, 
18C. B.,449. 
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but need not necessarily state the true owner^^ 
and when obtained it has relation to the Act of 
Bankruptcy." It is not conclusive against the true 
owner.^ A purchaser of goods held within the 
clause may still be a creditor for the purchase 
money.* 

. 1st.* Goods and chattels include furniture,* pic- 
tures,® stock in trade,7 government stocks,^growing 
crops," and all choses in action, such as bonds, bills 
of exchange, policies of assurance,*" and the like.^^ 
Where trade fixtures are seizable under a fi. fa., 
they will pass to the assignee.^" Fixtures erected for 
the trade of a soap boiler are so seizable ;^' so cop- 

1 Freshney v. Carrick, 1 H. & N. 653. 
« Ex p. Heslop, 1 De G. M. & G. 477. 
3 Graham v. Furber, 14 C. B. 134. 

* Bryson v. Wylie, 1 B. & P. 83, n. ; Joy v, Campbell, 1 Sch. & 
L. 837. 

* Hickinbotham v. Groves, 2 C. & P. 492. 

8 Ex p. Castle, 3 M. D. & De G. 117. 
7 Freshey v. Carrick, 1 H. & N. 658. 

® Brown v, Bellaris, 6 Mad. 53. 

9 Re Dawson Tate, Ir. R. 2 Eq. 218; and see Sheridan v. 
M'Cartney, 11 Ir. C. L. 506 ; Allen v. Lloyd, 2 Ir. C. L., 53. 

»o Edwards v. Martin, L. R. 1 Eq., 121. 

1' Hay V. Fairbum, 2 B. & A. 195; Cooke v. Hemming, supra; 
see Climie v. Wood, L. R., 3 Ex. 260. 
'2 Re Tracey, 11 Ir. Jur. N. S. 100 ; 14 L. T. N. S. 193. 
'3 Poole's case, 1 Salk. 368. 

* In discussing this section it will be borne in mind that when 
the word Bankrupt is used herein the passage is equally applicable 
to insolvents unless expressly excluded. 



1 
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pers, vats, or the like.' But if things affixed to 
the freehold would go to the heir and not to the 
executor, as when so annexed that they could not 
be severed without prejudice to the inheritance, 
the sheriff cannot seize them.* Where there is a 
permanent annexation of machinery to the free- 
hold, it will not be regarded as goods and chattels 
under this clause :^ but movable fixtures that are 
changeable into the condition of chattels by the 
severance of the tenant,* will be held chattels for 
the benefit of his creditors generally, as well as 
seizeable in execution.* But even if goods or 
property are removable without material injury 
to the freehold, yet if they be such things as are 
ordinarily affixed to the freehold for the conveni- 
ence of the occupier, such as machinery in general 
not permanently annexed ;* or in houses, grates, 



' Farrant v. Thompson, 5 B. & A. C. 826 ; Stewart 9, Lombe, 

4 Moore, 281. 

« Winn i;. Ingilby, 5 B. & A. €25. 

3 Mather v. Frazer, 2 K. & J. 656 ; Re Dawson Tate, Ir. R. 
2 Eq. 218 J Ex p. Wilson, 4 D. & Ch. 143 ; Boyd v. Shorock, L. R. 

5 Eq. 72 ; Ex p. Spicer, 2 Dea. 335. 

* See section supra as to fixtures between landlord and tenant. 

* Re Tracey, snpra. 

6 Whitmore r. Empson, 23 Beav. 313 ; Re Dill, 7 Ir. Jur. N. s] 
123; Re M'Eibben, 4 Ir. Ch. 520; Mather v. Frazer, 2 E. & J 
566 ; Re Tracey, supra ; Shutleworth v, Hernmanan, 1 De G. & Jo. 
322. 
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cup-boards, gas-fittings,^ maps fixed to walls,^ and 
such things,^ they might be considered fixtures at 
all events to the extent of not coming under the 
head of goods within this section;* and even 
though, as between landlord and tenant, the par- 
ticular goods might be removable.* In Whitmore 
V. Empson/ an attempt was made to establish what 
would seem indeed a sound distinction, but ineffec- 
tually ; and it was there held that even when the 
property in fixtures has been severed from that of 
the freehold by an act prior to the Bankruptcy, as 
by being conveyed by a separate bill of sale, such 
fixtures do not pass to the assignees ; although it 
had been held that such a severance would consti- 
tute them goods within the Bills of Sale Act, and 
therefore that if such a bill of sale had not been duly 
registered the fixtures would go to the assignees. 

* Freshney v. Carrick, 1 H. & N. 663 : see Sewell v. Aogerstein 
17L. T.N.S.800. 

.« Ex p. Belcher, 4 D. & C. 703. 

•^ See D'Eyncourt v. Gregory, 3 L. R. Eq. 382. 

* Ex p. Barclay, 6 De G. M. & G. 410 ; Re Patent Peat Co., 
17 L. T. N. S. 69, Ir. Ba. ; Boydell v. McMichael, 1 C. M. & R. 
177, but see Ex p. King, 4 Jur. 510. 

* Horn V. Baker, 9 East. 215; Walmsley v. Mill, 7 C. B. N. S. 
132; Whitmore r. Empson, 23 Beav.313; Re Patent Peat Co. supra. 

* Supra; and see Ex p. Spicer, 2 Dea. 335; Ex p. Sykes, 13 Jar. 
486 ; also 1 Griffith v. Holmes, Bankruptcy, 446 — a work to which 
we owe yarions acknowledgements. 

7 WaterfaU v, Penniston, 6 ^ &B. 876; Ex p. ShrOder, 29 
L. T., 185 ; Re Tremble, 32 L. T. 230. 
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A fortiori under a mortgage of freehold or 
leasehold property, together with the fixtures 
thereon, even though they be trade fixtures 
removable by the tenant, the assignees cannot 
take the fixtures as goods, but neither in such 
case are they within the Bills of SaleAct.^ When 
the mortgagor, or a firm of which the mortgagor 
is a partner,® after the date of the mortgage, 
annexes trade fixtures for the better enjoyment 
of the estate, and for a permanent purpose, he 
makes them part of the freehold vested in the 
mortgagee, and though they be capable of removal 
without injury to the premises, they do not pass 
to the assignees of the mortgagor, though had the 
Bankrupt been tenant for a term to the mortga- 
gee, and the Bankruptcy happened before its 
expiration, it seems they would pass to the as- 
signees.3 Vats supported by and not fixed in the 
ground,* and other plant* in a brewery, the work- 



> Mather v. Frazer, 2 K. & J. 556 ; Clark v, Crownshaw, 3 B. 
& Ad. 804 ; Boyd v. Shorock, L. R. 6 Eq. 72 ; Waterfall r. Pen- 
niston, supra ; Ex p. Scott, 29 L. T. 314 ; Re Patent Peat Co.,*17 
L. T., N. S, 69 ; Morton v. Wood, 17 W. R., 414, Ex. Ch. 

2 Ex p. Cotton, 2 M. D. & D. 725 ; CuUwick v, Swindell, 3 L. 
R. Eq. 249. 

^ Walmsley v. Mill, supra ; see Metropolitan Companies Asso- 
ciation Co. V. Brown, 26 Beav. 454. 

* Horn v. Baker, supra. 

* Ex p. Dale Buck 365. 
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ing-gear of a mine,* and implements of trade,^ on 
the principles we have been expounding, have been 
held to pass. But on the other hand, as we have 
seen, machinery permanently attached to the free- 
hold, as, for instance, a tramway or railway,'' ten- 
ants' fixtures, such as stoves, wooden and glass 
partitions, leaden cisterns, dressers and shelves, 
&c.,* and mill machinery,* are excluded from the 
operation of this section. 

2. In reference to reputed ownership : Reputa- 
tion of ownership is made up of the opinions of a 
man's neighbours ; it is a number of voices as it 
were concurring upon one or other of two facts,* 
and all the circumstances attending the possession 
are to be looked to in solving the question.' 

The cases may be divided into two classes® — 
1st. Where the bankrupt was not the original 
owner of the goods ; 2nd, where he was original 

1 Coombs V. Beaumont, 2 N. & M. 235. 

* Clark V. Crownshaw, supra. 

' Re Patent Peat Co., supra; Duke of Beaufort v. Bates, 31 
L.J. C. 481. 

^ Boydell V. McMichael, 1 C M. & R. 177 ; RyaU v. Rolle, 1 
Ves. 348 ; Parsons v. Hind, 14 W. R. 860 ; Ex p. Heatlicote, 2 M. 
D. & De G. 714. 

6 Ex p. Acton, 4 L. T., N. S. 261 ; Haley v. Hamersley, 30 L. J. 
Ch, 771 ; Re McKibbin, 4 Jr. Ch. 620; Hubbard v. Bagshaw, 4 
Sim. 326; Ex p. Lloyd, 1 M . & Ayr, 494. 

' Gurr V. Rutton Holt, 328. 

7 Edwards v. Scott, 1 M. & G. 962. 

• Lingbam v. Biggs, 1 B. & P., 82. 
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owner. In cases included in the latter category 
the continuance of possession gives rise to a 
presumption that such possession is retained by 
the bankrupt qua owner; whereas when the^ 
actual ownership has never been in the bankrupt 
it will require stronger evidence to set up a 
case of reputed ownership than it would if the 
actual ownership had been vested in him — and 
in such case mere possession without more or with- 
out proof of some reputation of ownership/ will 
not furnish a conclusive case of reputed owner- 
ship, unless owing to the nature of the property 
it is such that it could not reasonably be implied 
that possession would be severed from ownership.* 
" Cases may arise'' says Judge Lynch,' " where 
naked possession must necessarily bring such 
a reputation of ownership that though still 
a question of fact, it must be an irresistible 
inference to any candid mind. A retail trader's 
possession of the articles of traffic in his shop 
is of this class , and would be so irrespective 
of any distinction between the cases as to 
whether he once had a title to the articles or not. 
[There] the reputation of ownership arises out of 
possession without regard to true ownership from 
the very nature of the thing possessed ; but where 

» Ex parte Dover, 2 Mon., D. & De G. 259; Trismall v. Love- 
grove, 6 L.T., N. S., 829. 

* Lingard v. Messiter, 1 B. & C 315. 
3 Re Shaw, 8 Ir. Jur. N. S. 97. 
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possession may naturally bring an inference of 
limited as well as of general ownership — when the 
inference as naturally is of a minor as of a full 
. title to the . thing possessed, then the rule is 
applicable forcibly and plainly and on principles 
of common sense. In thie case I state of articles 
of merchandise in a ship the possession in such a 
case is a profession and leads necessarily to the 
inference of full power of disposition; for the 
only use of the possession is the ability to have 
full control as to its disposition, and therefore the 
resulting reputation from mere possession is almost 
a necessary consequence. Another class of cases 
I now state — ^namely, the furniture in the resi- 
dence occupied by the bankrupt. Now the 
possession of this furniture does not bring with it 
at all the same inference of ownership ; its primary 
use is' to mak^e the house habitable. So the 
summer resident of a house at Kingstown, Killiney, 
or Bray, is not naturally considered the owner of 
the furniture therein. So I woul4 say, if a merchant 
now becomes the tenant of a furnished mansion 
to be let in Merrion-square, that per se by his 
tenancy thereof he cannot necessarily or naturally 
be held as the reputed owner of all the furniture 
therein." Thus furniture let to hire with a 
house is not ordinarily in the hirer's reputed, 
ownership,^ yet furniture and all other move- 
1 Gurr V. Rutton, Holt, 327. 



d by Google 



ASSIGNEES IN BANKRUPTCY, ETC. 73 

able chattels leased with or without land, may be 
ordered to be sold by the Court, if the jury find 
that the bankrupt was held out to the world to 
be owner of them, and obtained credit by having 
them in his possession.^- But when furniture 
was left in a hotel and used for hotel purposes, 
notwithstanding it was pledged by a bill of sale 
to a creditor, or was hired from the landlord, it 
was held to pass to the assignees on the bank- 
ruptcy of the hotel keeper.^ It is otherwise in- 
deed in the case of a contrary custom, as where 
furniture hired by a hotel keeper was deemed 
not to be in his order and disposition, it appear- 
ing to be customary to hire furniture in that 
business.' But possession being prima facie evi- 
dence of ownership, there must be evidence to 
rebut it;* as by shewing a contrary reputation* 
or evidence of a local or trade custom,* but such 
a custom should be notorious and not calculated 
to deceive. 

To the second class of cases belong those where 

» Hickenbotham v. Groves, 2 Car. & Pay. 492. 
« Re Hams, 10 Ir. Ch. 100; Ex p. Cobbold, 12 W.R., 215; Ex 
p. Newbury, 10 L.T. N. S., 661. 

> Mallet V. Green, 8 C. & P. 882 ; Re Shaw, 8 Ir. Jur. N. S. 90. 

* Homr. Baker, 9 East., 215; Clarke v. Crownshaw, 8 B. & Ad. 
804 ; Higginbotham v. Groves, 2 C^ & P. 492 ; Shiittleworth v. 
Hemamann, 1 De G. & J. 322. 

» Gurr r. Rutton, Holt, 327. 

• Storer v. Hunter, 3 B. & C. 368 ; and see infra 79, 81. 

E 
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the Bankrupt has sold^ or mortgaged^ the goods^ 
wherein the purchaser or mortgagee must shew 
not only change of ownership but notoriety there- 
of ;' unless indeed in circumstances where, {rdixk 
the nature of the business carried on by the per-* 
son with whom the goods are left, it is not to be 
inferred that all the goods in his possession belong 
to him;* or unless his possession is consistent 
with the fact of his not being absolute owner — 
as, for instance, if he were merely a trustee. 
Otherwise the presumption would be that the 
goods continued his* — a presumption, however^ 
subject to be rebutted by evidence. But the 
circumstances relied on to avoid the (Jperation of 
the clause must be very unambiguous. Merely 
marking the goods with the purchaser's name,* 
or delivering the key of the warehouse,^ have 
been held insufficient. But where the grantee of 



1 Knowles «. HorsfaU, 5 B. & AL 184. 

« Ex p, Heslop, 1 De G. M. & G. 477 ; Freshney v. Carrick, 1. 
H. & N* 653 ; Ex p. Stanner, 83 L. T. 244. 

' Oliver v. Bartlett, I B. & B. 269 ; Mailer «. Moss, 1 M. & S. 
335. 

* Hamaton v. Bell, 10 Ex. 648. 

& Lingard «. Messiter, 1 B. & C. 315. 

* Knowles v. Horsfall, 5 B. & A. 134; Leake «. Loveday, 4 M. 
& G. 972 ; Lingard «. Messiter, supra. 

^ Ex p. Stanor, 83 L. T. 244 ; Webb v. Whinney, 18 L. T. N. S. 
523 ; W. N. 1868, 108 ; Horncastld v. Thompson, 16 L. T. N, S. 
774. 



d by Google 



ASSIGNEES IN BANKRUPTCY, ETC. 75 

a. bill on the lOth of July sent down a man to the 
grantor's premises to paint out the grantor's name, 
^ind on the 13th went down and took possession, 
l^iving the grantor there to manage the concern 
on his (the grantee's) behalf — and on the 15th 
the grantor filed his petition; it was held the 
goods were not in the grantor's disposition.^ In 
a yet more recent case it appeared that W., on 
the 13th of November, executed a mortgage of 
furniture to H., whereby H. was empowered to 
put a person in possession, W. covenanting to pay 
such person's expenses, and there being silso 
power to sell in default. The same day B., a 
lady, was put in possession of the furniture which 
was hot removed, and she then lived with W. as 
one of the family, W. paying expenses. W. con- 
tinued to carry on his business on the premises, 
but B. stated she would not have allowed the 
furniture to be removed. On the 20th W. was 
adjudicated a Bankrupt. But it was held that H. 
having bon^ fide taken possession, he was entitled 
to the goods as against the assignees.* And there 
'may be circumstances equivalent to delivery 
which will take the goods out of the order and 
disposition of the assignor. So where wine was 
sold by A. before his bankruptcy, and it was 

J Shrubsole v. Sussams, 16 C. B. N. S. 452. 
« Vicarino v. HoUings worth, 17 W, R, ei3, May Ist, 1869; 
f. c. 20, L. T. N. S. 362. 

e2 
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agreed between him and B., the purchaser, that 
A. should bottle it and keep it in his cellars for 
B., and thereupon it was removed to a separate 
bin, and sealed with B.'s seal, and an entry of the 
sale was made in A.'s books — the wine was held 
not to be in A.'s disposition.^ But goods lying in 
a warehouseman's premises in the vendor's name, 
will not be protected from the assignees in bank- 
ruptcy by the fact of the sale to them to a third 
party, until the purchaser gives notice to the 
warehouseman of the change of ownership.^ And 
a deposit as a pledge with a bank of script certi- 
ficates of shares in a Joint Stock Co. without 
notice to the company of the deposit, does not 
remove them from the order ^.nd disposition of 
the owner while registered in his name, though, 
according to the practice of the company, the 
shares cannot be transferred without production 
of the certificates.' So policies of insurance as- 

» Ex p. Marrable, 1 G. & J. 402 ; see Ex p. Dover, 2 M. D. & 
De G. 259 ; Ex p. Flyn, 1 Atk. 185; Muller v. Moss, 1 M. & S. 
335 ; Manlon v. Moore, 7 T. R. 67. 

» Knowles «;. Horsfall, supra; Re Wilson, 14 L. T. N. S. 369; 
Re Hughes, 12 Jr., Ch. R. 450 ; Re Birt, 16 L. T. N. S. 868; and so 
in the case of a consignor of goods Re Thornton, 11 Ir. Jur. N. S. 
63. 

' Re Grehan, 1 Ir. R. Eq. 84 ; Dunne f . Hibernian Bank, 2 ib. 
82— confirmed on appeal 27th May, 1868; Re Worcester, L. R. 3, 
Ch. Ap. 656; 16, W. R. 879; Re London India Rubber Co., 20 
L. T. N, S. 365. 
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Signed by a bill of sale without notice to the 
Insurance Co.^ Notice to an official liquidator of 
the assignment of a debt due from a company, is 
sufficient to perfect the assignment, and it will not 
vest in the assignees in bankruptcy.* But the 
knowledge of the secretary and of some directors 
of the transfer of shares in a mining company, is 
not a sufficient notice of the transfer, and the 
shares, being still in the bankrupt's name in the 
<5ompany's books, pass to his assignees." And not 
oidy is notice of an assignment necessary to be 
given under the bankrupt laws to trustees or 
agents with whom goods are deposited, as other- 
wise they would remain in the reputed ownership 
of the assignor, but even apart from the bankrupt 
laws such notice is necessary in order to complete 
the title of the assignee.* 

A wrongful seizure by the sheriff will not 
remove the goods out of the possession of the 
reputed owner.* Goods belonging to a third 
person, which are on the premises of the bankrupt, 
having been seized under a distress for rent by 
the landlord, are not in the possession, order, or 

» Re M*Coote, 7 Ir. Jur. N. S. 188; Ricarda v, Gledstanes, ib. 
149 ; Green v. Ingham, L. R. 2, C. P. 625; In re Webb, 86 L. J. 
Ch. 341. 

* 'V^gge's case, L. R. 5, Eq. 284. 

» Ex p. Cooper, 18 L. T. N. S. 154. 

* See Financial Discount Co. v. Young, W. N. 1868, p. 3. 

* Ex p. Lamb, 14 W. R. 112. 
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disposition of the bankrupt, although he has been 
allowed to use them off the premises.^ When the 
assignees under a bill of sale take possession of 
the property, and keep the bankrupt in their 
employment, and remove off the premises certain 
goods when manufactured, they (although the 
bankrupt disposes of portions of them), will not 
be held to be in his order and disposition, where- 
as those allowed to remain on the old premises 
will.* The possession of goods for sale, or 45afe 
custody, or any other special purpose of a like 
nature — thus when clocks are left with a clock- 
maker by a customer* — is not a possession within 
this section, which applies only to goods which 
the owner permits the trader to- treat as his own> 
And even the produce of such goods, whether in 
money, bills of exchange, or other merchandize, 
if it can be distinguished from the bankrupt's- 
other property, is recoverable from the as^gnees. 
Household furniture, linen, and plate vested in 
trustees by an ante-nuptial settlement for the sole 
and separate use of the wife independently of her 



» Saker v. Chidley, 11 Jnr., N. S. 654 ; Ex p. Foes, ^ De G. &. 
Jo. 230. 

» Re Fox, 6 Jr. Jur. N. S. 375. 

s Hamilton v. Bell, 10 Ex. 548. 

* Mace V, Cadell, 1 Cowp. 232 ; Garathen v. Paine, 2 M. & P. 
429; CoUins v, Forbes, 8 T. R. 316. 

» Taylor v, Plomer, 3 M. & S. 542. 
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Imsband, were held not to be in the possession, 
order, or disposition of the husband with the con- 
sent of the true owner, so as to pass the property 
in them to the assignees*^ 

The question of reputed ownership will vary 
with the habits and usages of society. Although 
formerly it might have been quite right to hold 
that the property in machinery, which had once 
been his and was let to him by a purchaser, passed 
i;o the assignees, it not appearing there was then 
any practice of hiring machinery,* yet now it 
would be otherwise, for it must not be presumed 
that machinery, because it is in the possession of 
a manufacturer, is his own, it being notorious 
such persons at present often hire machinery.* A 
local or trade custom — such a custom that persons 
dealing with the traders may see and know that 
the goods may possibly not be the property of the 
possessor* — will rebut the presumption of owner- 
ship.' In such cases the question will depend on 
whether there be shown to exist with respect to 

1 Simmonds v. Edwards, 16 M. & W. 838; Jarman v. Wooloton, 
5 T. R. 618 ; Ex p. Massey, 4 Dea. & Ch. 406. 

* Lingard r. Messiter, supra. 
' Hamilton v. Bell, abi supra. 

* Thackthwaite v. Cock, 3 Taunt 491. 

* Re Terry, 11 W. R. 113; PenneU v. Fox, 1 F. & F. 617; 
Ex p. Greenwood, 6 L. T. N. S. 558 ; Re Birt, 15 W. R. 261 ; 
£x p. Elmer, 13 ib. 476; Bartram «. Payne, 3 C. & P. 175 ; and 
see supra, p. 73. 
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the article any custom of trade so notorious as 
practically to be known to all who do business 
with those dealing in such articles.^ 

Registration of a bill of sale under the Bills of 
Sale Act does not give it any greater validity as 
against the assignees in bankruptcy when the 
goods are left in the grantor's possession.'* But 
on the other hand non-registration does not per 
se constitute a badge of fraud.^ 

The question of reputed ownership is one of 
fact and not of law.* It cannot arise under a 
deed of inspectorship under the English Bank- 
ruptcy Act, 1861.* 

The possession of the bankrupt must have been 
whilst he was a trader.* 

3. As to what is meant by *' the consent and 
permission of the true owner thereof." The true 
owner is the person who has the legal right to 
the possession and the power of dealing with the 



* Priestly V. Pratt, L. R. 2, Ex. 102 ; see Plaice v. Alcock, 4 
F. & F. 1074. 

* Badger v, Shaw, 2 E. & K 472 ; Stansfield v. Cubitt, 27 L, J. 
Ch. 266 ; but see Re Hans, 6 Ir. Jur. N. S. 60. 

3 Mercer v. Sawyer, 2 W. N. 250 ; Re Dawson Tate, Ir. R. 2 
Eq. 218. 

* Acraman v. Bates, 2 E. & E. 456 ; Trismall v. Lovgrove, 10 
W. R. 456 ; Re Shaw, 8 Ir. Jur., N. S. 97. 

» Ex p. Holland, 19 L. T. N. S. 430. 

« Gordon v. East India Co., 7 T. R. 228 ; and see infra, p. 86.. 
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property,* such for instance as a trustee so quali- 
fied,' or a purchaser, or even mortgagee,' or the 
husband of a feme covert, except in the case of 
property settled to her separate use* or an execu- 
tion creditor taking a bill of sale from the sheriff. 
And his consent must have been not only to the 
possession but to the possession by the Bankrupt 
as reputed owner, and not in a particular capacity 
or for a limited interest,* which is a question of 
fact not of law.^ Property left with the Bank- 
rupt in pursuance of a local or trade custom, or 
trust property In the possession of cestuis que 
trust according to the tenor of the trust will there- 
fore not be within the clause. The true owner's 
consent will be implied from his acts or defaults, 
if they have been of such a character as naturally 
to lead to a reputation of ownership ; and this 
would not be the case if the property were left 

» Ex p. Dale, Buck. 336 ; Joy v, Campbell, 1 Sch. & L. 336 
supra, p. 62 ; Re Robertson, 8 Ir. Jur. N. S. 418. 

» lb. 

» Spackman v. Miller, 12 C. B., N. S, 678 ; Homcastle v. Thomp- 
son, 16 L. T. N. S. 774 ; Ryall v. Rowles, 1 Ves. 348 ; Re Robinson, 
8 Ir. Jur., N. S. 418; Re Murray, 9 ib. 98 ; Hornsby v. Miller, 1 
E. & E. 192 ; Re Thornton, 11 Ir. Jur. N. S. 63. 

* Ex p. Spencer, 3 M. & Ay. 697. 

» Smith V. Hudson, 34 L. J., Q. B. 151 ; 6 B. & S. 431 ; Load. v. 
Green, 16 M. & W. 223 ; Re Thornton, U Ir. Jur. N. S. 62. 

* Acraman r. Bates, 2 E. & E. 456 ; Trismall v, Lovegrove, 10 
W. R. 627. 

^ See supra, pp. 73, 79» 

e3 
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under a custom as aforesaid. But there has been 
no case upon this act or ever will, wherein a 
court of law or equity will do so severe a thing^ 
as to subject the property of one man to the debts 
of another without proof of the consent of the 
real owner to leave them in the power of the 
Bankrupt (possession only not being sufSicient), 
or a laches in letting them remain there so as to 
get him a false credit.^ When the goods are 
transferred into the Bankrupt's possession, or 
dealt with as his own, without the true owner's 
knowledge, the absence of consent on his part 
will be implied.* When collieries, machinery, &c.,. 
were mortgaged, and the mortgagor, retaining pos- 
session, leased them, without notice to the mort- 
gagee, to a third party who then took possession 
and who became bankrupt, the Bankrupt's posses- 
sion was held not to have been with the consent 
of the true owner who was the mortgagee.' So 
when goods were obtained by the Bankrupt under 
fraudulent circumstances, such as would have 
justified the vendor in the recision of the con- 
tract.* And the implication of consent on the 

* See per Lord Hardwicke, West v. Skip, 1 Ves. Sen. 243 ; and 
per Parke R Belcher v. Bellamy, 2 Ex 310. 

* Townley v. Crump, 5 Nev. & M. 606 ; AUdridge v. Jolinson, 
7 E. & B. 885 ; 3 Jur. N. S. 913. 

' Frazer v. Swansea Ca, 1 Ad. & E. 354. 
^ Load. V, Green, supra. 
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part of the true owner will be rebutted by a 
resumption of possession before the act of bank- 
ruptcy.* Where a trader, having contracted with 
a canal company to build locks and bridges on the 
canal, purchased timber for that purpose, which 
•was deposited in the company's presence on the 
banks of the canal ; and on the company advancing 
money they took a bill of sale of the timber, 
i¥hich was then delivered to them symbolically 
by the giving of a halfpenny; it was held, that 
being the best delivery the nature of the case 
^ould admit of, the goods did not pass to the 
trader's assignees.* Nor will the goods be con- 
•sidered in the Bankrupt's possession with the con- 
sent of the true owner, should the latter take all 
possible pains to acquire possession." So if a bon& 
£de attempt to regain immediate possession is 
defeated by circumstances in general or by the 
act of the Bankrupt.* So where the goods were 
withheld by the Bankrupt after the creditor had 
made a bon^ fide demand to have them restored.* 

1 See Sbnibsole v. Snssnms, 16 C. B., N. S. 452 ; Arbouin v. 
Williams, Ry. & M. 72. 

* Manton v. Moore, 7 T. R. 67 ; see Shaw v, Harvey, 1 Ad. & 
E. 920. 

' Belcher v. Bellamy, 2 Ex. 303 ; Acraman v. Bates, supra; 
Carruthers v. Paine, 2 M. & P. 429 ; Re Hughes, 12 Ir. Ch. 450. 

* Ex p. Elmer, 13 W. R. 476. 

5 Smith V, Topping, 2 Nev. & M. 421 ; Re Sim. 7 Ir. Jar. N. S. 
264 ; Re Pritchard, 1 Fonbl. 238 ; Ex p. Elmer, supra j Horn- 
castle V. Thompson, 16 L. T., N. S. 774. 
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And if the true owner resume or demand pos- 
session immediately, even after an act of bank- 
ruptcy committed, but in ignorance of such, and 
before the date of the fiat or the filing of the peti- 
tion, the inference of consent will be rebutted.* 
But the introduction into a mortgage of a clause 
of redemise will not prevent this section operat- 
ing if the mortgagor is allowed to remain in 
possession,® and a notice given, such as will merely 
enable possession to be acquired at a future day 
will not suflSce, as where the mortgagor was to 
remain in possession until twenty-four hours after 
demand.' And a mere colorable attempt to acquire 
possession is insufficient. So where the grantee of 
a bill, in pursuance of an agreement between the 
parties, came on the grantor's premises and attempt- 
ed to sell the goods, but there were no bidders 
and nothing was sold, and the grantor still retained 
the goods and carried on the business, and it did 
not appear that in the advertisement of the sale 
the goods had been described as the grantee's, the 
goods passed to the assignees.* And a mortgagee 



» Brewiu v. Short, 5 E. & B. 237 ; Graham v. Furhar, 14 C. B. 
155 ; and see Tatham v. Andree, 1 M. P. C. C, N. S., 886, 407. 

» Spackman v. Miller, 12 C. B., N. S., 659 ; Homshy v. Miller, 
1 E. & E. 192; in re Murray, 9 Jr. Ch. R. 281 ; Re Gass. Ir. 
R. 2 Eq. 299. 

' Spaokman v. Miller, supra. 

« Reynolds v. Hall, 4 H. & N. *619. 
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not in possession did not entitle himself to crops 
growing on the premises, by merely demanding 
possession, he having had stringent powers under 
his deed of which he did not avail himself to 
obtain actual possession.^ The fact that the deal- 
ings between the Bankrupt and true owner are 
beneficial to the estate and assented to by several 
creditors, will not prevent the operation of this 
clause.* " This section cannot apply to cases of 
joint ownership under a partnership contract [even 
in the case of a dormant partner], when there is no 
other kind of consent to the bankrupt's holding the 
goods except what results from a contract giving 
to each party an equal right of possession. I am 
not prepared to say that the statute may not 
apply to cases where there is a possession by virtue 
of a bill of sale or a mortgage, but those cases dif- 
fer from the present," says Kelly, C.B.,\'* inasmuch 
as there the real owner is not the apparent owner.'' 
4. In Ireland, where insolvency as a status dis- 
tinct from bankruptcy (though as such abolished 
in England by 24 & 25 Vic. 134) still subsists, the 
time at which the insolvent must have been 
reputed owner of the goods or have taken upon 
himself the sale alteration or disposition thereof 

> Re Dawson Tate, Jr. Rep., 2 Eq. 218. 
» ReHan8,10Ir.Ch. R. 100. 

» Reynolds v. Bowley, Ex. Ch. 16 W.R., 816; S. C. 7 B. & S., 
67 ; see In re Curry, 12 Ir. Eq. R. 382. 
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as owner so as to divest the true owner of his 
property, is the date of the commencement of 
the imprisonment. And still in England in the 
case of debtors, whether traders or not, who being 
imprisoned for debt shall through poverty be 
unable to petition for an adjudication of bank- 
ruptcy against themselves, and who are at liberty 
to petition in forma pauperis, the adjudication 
unless the court otherwise directs, has relation 
back to the date of the commitment or detention.' 
But in the case of bankruptcy (applicable in 
England to debtors whether traders or not) the 
adjudication relates back in both countries (with 
the above exception) to the date of the commis- 
sion of the act of bankruptcy which is followed 
by the adjudication ;'* and the act of bankruptcy 
need not be that on which the actual adjudication 
is founded. ^ It was held that in the case of a 
trader his possession must have been whilst he 
was such.* 

It now remains to consider who may be made 
:a bankrupt and what will constitute an act of 



I 24 & 25 Vic. 134, s. 103 ; Bramwell v, Eglinton, 6 R & S. 
89 ; L. R. 1 Q. B. 494, Ex. Ch. 

' Lyon V, Weldon, 2 Biog. 334 ; see Morris v. Cannan, 8 Jnr. 
N. S. 563. 

» rtansfield v. Cubitt, 2 De G. & J. 222 ; Spackman v. Miller, 
12 C. B. N. S. 659; Faucett v. Fearn, 6 Q. B. 20. 

♦ Gordon v. East Indian Co., 7 T. R. 228. 
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bankruptcy within the section under review and 
generally. 

In England all debtors, whether traders or not^ 
are now liable to be made bankrupt,^ bnt in 
Ireland (as formerly in England) it is enacted* 
that all alum-makers, apothecaries,^ auctioneers, 
bankers,* bleachers, brokers,* brick-makers, build- 
ers,* calenderers, carpenters,' carriers,* cattle or 
sheep salesmen,** coach-proprietors, cow-keepers,** 
dyers, fullers, keepers of inns,>^ taverns, hotels, or 
coffee-houses, lime-burners, livery-stable keepers, 
market gardeners,'* millers, packers, printers, 
ship-owners, shipwrights, victuallers, warehouse- 
men, wharfingers, persons using the trade or 
profession of a scrivener'^ receiving other men^s 

1 24 & 25 Vic. 134. 

« 20 & 21 Vic. c. 60, sec. 90., Ir. ; 12 & 13 Vic. 106, s. 6, Eng. 

* 8 De G. M. & G. 277. C"®^ repealed. 

* Query, holders of sbares in joint stock banks? 6 Ex. 258; 3 
Dea. 405 ; 1 M. D. & D. 146; 6 H. L. C. 142. 

6 Bilibrokers, 2 Dea. 487 ; stockbrokers, Cullen 48 ; shipbrokers, 
4 Moore 551 ; pawnbrokers, 1 Atk. 206 ; insurance brokers, 4 
Mad. 246; 2 W, N. 104. 

« 2 M. & A. 384; 4 Jur. 153; 13 ib. 581 ; 1 Fonb. 201. 

' 3 Mod. 155. 

« 10 Ir. Jur. N. S. 278; 16 Ir, Ch. R. 491. 

» 3 Dea. 333. 

10 llJur. 92; 15 0,8.524. 

" 9 Bing. 14 ; 2 Dea. 1; 2 ib. 99; 2 M. D. & D. 659; 10 M.& 
W. 667 ; 7 Jur. 334 ; 1 H. L. C. 754. 

" 9 Jur. 358. 

'8 1 Rose, 406, 507 ; 3 Sc. N. R, 346 ; 2 De G. M. & Q. 246. 
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moneys or estates into their trust or custody, 
persons insuring ships* or their freight or other 
matters against perils of the sea, and all persons 
using the trade of merchandise by way of bargain- 
ing, exchange, bartering, commission, consign- 
ments, or otherwise, in gross or by retail, and all 
persons who either for themselves or as agents or 
factors for others seek their living by buying and 
selling, or by buying or letting for- hire, or by the 
workmanship of goods or commodities,* shall be 
deemed traders liable to become bankrupt, provi- 
ded that no farmer, grazier, common labourer, or 
workman for hire, receiver general of the taxes, 
or member of, or subscriber to, any incorporated, 
comimercial, or trading company, established by 
or undw charter, or act of parliament, shall be 
deemed as such a trader liable to become bank- 
rupt. 

A buying alone without an intent to sell, or 
vice versa, will not bring a person within the sec- 
tion which we have seen is still applicable to both 
countries; nor if he buy for his own use, even 
though he afterwards sell what he has no occasion 
for. So if a man sell the produce of his land even 
when buying some other article to mix with it.* 
And a man buying horses to re-sell same is liable, 

» ISVes. 355. 

« L. R. 2 Ch. Ap. 466. 

* Turner v, Hardcastle, 11 C B., N. S. 683. 
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whereas if he only sell what he breed himself he 
is not; and so a butcher only selling what he 
•breeds, or a fisherman what he catches, is not 
liable. But if a farmer exercise a distinct trade, 
as buying and selling horses or cattle as a dealer, 
he is liable.^ But it is to be observed that if a 
man pursue an avocation which does not sub- 
ject him as a trader to the Bankrupt law, a mere 
trifling buying and selling without an intention 
to continue so doing would not create liability, 
nor yet would a single act of buying and selling, 
without such an intention render him liable. 
Thus a schoolmaster buying books and selling 
them to his scholars,* or a keeper of hounds 
buying dead horses for the dogs and selling 
the skins and bones for a profit,' or a country 
gentleman buying grain and grinding it at a mill 
which he kept for the convenience of his tenants 
to whom he sold the grain but not for profit,* or a 
land owner buying tools and gunpowder and sell- 
ing them to workmen employed at his quarry.* 
Shares in a company not being " goods and com- 
modities '' capable of being taken in execution, 
may be bought and sold, except by a broker, 

» Ex p. Newall, 8 Dea, 333. 

* Valentine v. Vaughan, Peake, 76. 

3 Sammersett v. Jarvis, 3 Br. & B. 2. 

* Clement v. Ecclos, 2 Jr. Jur. 286; 11 Ir. Eq. R. 228f. 
J Cleland In re, 2 L. R. Ch. Ap. 466^ 
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Without being within the clause.* But when a 
solicitor receives money to invest and place out on 
securities,* or discounts bills,^ he will be within 
the clause. But the dealing in accommodation 
bills without further evidence of trading as a 
bill broker,* or merely discounting a bill and pro- 
curing bills to be discounted for friends when the 
party does not hold himself out as a bill broker, 
but has another business as a proctor by which he 
ostensibly obtains his livelihood, does not consti- 
tute a trading.* The question in such cases is, 
was the discounting for the sake of profit in 
itself or only incidental to the debtor's ordinary 
business. 

We have now to consider what shall be deemed 
an act of Bankruptcy within the reputed owner- 
ship clause and the general provisions of the 
statutes. By the 92nd section it is enacted as 
follows : — 

"•And if any such trader shall depart this 
realm,' or being out of this realm shall remain 

* Geland, In re, L. R. 2 Ch. Ap. 466. 
» 2 De G. M. & G. 246. 

« 7 Ir. Jar. N. S. 206. 

♦ Ex p. Phipps, 2 Dea. 487. 

6 Ex p. Harvey, 1 Dea. 571 ; Re Lane, 2 B. & T. 146 ; Colora- 
bine v. Penhall, 1 Sm. & G. 228 ; Hankey v. Jones, Cowp. 745 ; 
fix p. Gem., 2 M. D. & D. 99. 

• 20 & 21 Vic. c. 60, 8. 92, Ir. ; 12 & 13 Vic. 106, 8. 67, Eng. 
' 1 Roscoe, 387 ; I Camp. 280; 2 D. & C. 450. 
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abroad,* or shall depart from his dwelling-house,* 
or otherwise absent himself,* or begin to keep his 
house,* or suffer himself to be arrested or taken 
in execution for any debt not due, or yield himself 
to prison, or suffer himself to be outlawed, or 
procure himself to be arrested or taken in execu- 
tion, or his goods, money, or chattels to be 
attached, sequestered, or taken in execution,* or 
make or cause to be made, either within this realm 
or elsewhere, any fraudulent grant or conveyance 
of any of his lands, tenements, goods or chattels, 
or make or cause to be made any fraudulent sur- 
render of any of his copyhold lands or tenements 
wheresoever situate, or make or cause to be made 
any fraudulent gift, delivery,' or transfer of any 
of his goods or chattels, every such trader doing, 
suffering, procuring, executing, permitting, 
making, or causing to be made any of the acts, 
deeds, or matters aforesaid, with intent to defeat 
or delay his creditors, shall be deemed to have 
thereby committed an act of bankruptcy. 

In England the 24 & 25 Vic. 134 provides 

• 6BiDg.370. 

« 3 Cam. 630 ; 1 M. & S., 676 ; ib. 338 ; 11 Ir. Jur. N. S. 19; 
20 L. T. N. S., 371. 

' 10 M. & W. 340 ; 10 B. & C. 705 ; 9 Ir. Ch. R. 279 ; 11 Ir. 
Jar. N. S. 19 ; 12 L. T. N. S. 28. 

* 1 Cam. 271 ; 6 Bing, 363. 

* 1 C. & M. 458 ; 12 M. & W. 463; C. & M. 468; 6 Ir, Jar. N^ 
S. 71 ; 1 H. & B. 643. 

• 20 L. T. N. S. 371 ; L. R. 4 Ex. 159. 
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further that " if any execution shall be levied by 
seizure and sale of any of the goods and chattels 
of any trader debtor, upon any judgment reco- 
vered in any action personal for the recovery of 
any debt or money demand exceeding fifty pounds, 
every such debtor shall be deemed to have com- 
mitted an act of bankruptcy from the date of the 
seizure of such goods and chattels."^ The same 
act (sec. 70) also provides that in England " if 
any person, not being a trader^ shall with intent 
to defeat or delay his creditors depart this realm, 
or being out of this realm shall with such intent 
remain abroad, or shall with such intent make 
any fraudulent conveyance gift, delivery, or 
transfer, of his real or personal estate or any part 
thereof respectively, such person shall be deemed 
to have thereby committed an act of bankruptcy." 
And section 71 relates to acts of bankruptcy 
created by either trader or non-trader lying in 
prison or escaping therefrom. 

The question as to what assignments will be 
deemed to have been made fraudulently and 
with intent to delay creditors, both which in- 
credients are necessary in order to constitute 
such assignments acts of bankruptcy* requires the 

» Sec. 73, see Woodhouse v. Murray, L. R. 4 Q.B. 27 ; 17 W, 
R. 203 ; Diggles v. Austin, 18 L. T. N. S., 890 ; Re Smith, 16 L. 
T. N. S. 643 ; Re Orr 1 Ir. L. T. 84. 

« Abbott V. Burbage, 2 B. N. C. 444 ; Gibbins v. Phillips, 7 B. 
^ 0. 534. 
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gravest consideration aKke of the grantors and of 
the grantees of bills of sale as well as of third 
parties whose rights may be affected under the 
reputed ownership clause. For if the grantor be 
a trader (and in England whether to be a trader 
or not) the validity of such an assignment may be 
impugned should he subsequently become bank- 
rupt, and the grantee would in that case (except 
when protected as hereafter noticed) lose the 
benefit of his security, while as regards the 
grantor the execution of the instrument would at 
once expose him to be made bankrupt.' We shall 
therefore treat here of this subject in detail, and 
shall also take occasion to direct attention to 
certain sections of the statute which afford a 
valuable protection to purchasers and others deal- 
ing bona fide with the bankrupt. 

" Acts of bankruptcy arising upon fraudulent 
assignments," says Park, Baron,* "are confined 
to acts of a fraudulent nature under the statute 
of Elizabeth,^ with an immediate object to defeat 
creditors — to such as are fraudulent under the 
bankruptcy acts, being made with the object 

' Giving eTen a valid bill of sale shortly before insolvency may 
subject the insolvent to a remand. Re Keogh, 1 Ir. L. T. 691 ; Re 
Warren, ib. 692 ; and so in the case of a fraudolent preference, Re 
Ronayne, 2 ib. 161. 

« Young V, Wand, 8 Ex. 234. 

' In Ireland the statute 10 Car. 1, eess. 2, c. 3. 
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of preventing an equal distribution of the bank- 
rupt's effects under his bankruptcy, which he 
knows must occur — and lastly, to these where 
there is a transfer of property which must neces- 
sarily, in its results, be known to the bankrupt 
to lead to the delay and disappointment of his 
creditors, with the exception of that particular 
individual to whom the transfer is made. Such 
a transfer is an act of bankruptcy upon the 
principle that every man is supposed to intend 
that which will be the necessary result of his 
own acts." But circumstances must be shown 
whence it should be concluded legally or morally 
that the act done was against creditors.* That is 
a question of fact.** But though a transfer which 
defeats or delays creditors is not ipso facto an act 
of bankruptcy,' yet an act which is so intended 
or which will have that necessary or probable 
consequence will itself be a presumptive evidence 
of such an intention.* And if a debt be due at 
the date of a merely voluntary assignment, and a 
creditor is in fact defeated or delayed, the assign- 
ment will be void, as we have seen, by the statute 

» Wedge V. NewKn, 4 B. & Ad. S31. 

* Bell 9. Simpson, 2 H. & N. 410; Shrabdole v. Sussams^ 16 
C. B. N. S. 452 : Re Gass. Ir. R. 2 Eq. 304. 

* Smith r. Timms, 7 Jur. N. S. 1015 ; in error 1 H. & C. 849. 

* Goodricke v. Taylor, 2 H. D. M. 880 j 2 De J. J. & S. 1S6 
on app. ; Hale v. Alnutt, 18 C. B. 505 ; Smith v. Timms, supra. 
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of Charles, and will therefore be an act of bank- 
ruptcy, and that notwithstanding the debtor may 
bays retained sufficient means to meet his engage- 
ments, if he did not actually meet them, the law 
in such case presuming an intention to defraud.^ 
Again, fraud may be presumed from circumstances 
such as a grant being made or carried into effect 
at unseasonable hours* — in private — in unusual 
haste — being falsely dated — to secure a larger 
sum than was actually due or an unliquidated 
demand' — or when, with an absolute conveyance, 
possession is withheld.* On the other hand a sale 
will not be held fraudulent unless under circum- 
stances from which the buyer, as a man of business 
and understanding, ought to believe it was made 
in fraud of creditors.* And when a sale was made 
bona fide to a purchaser of a trader's whole stock, 
the trader intending to abscond with the purchase- 
money, it was held not to constitute an act of 
bankruptcy, as the party who sought to avail 
himself of it in that character should prove facts 

> Spirett V. Willows, 11 Jar. N. S., 70; and supra, p. 44; Smith 
•. Cherrill, L. R. 4, Eq. 395; Ex p. Wensley, 1 De G. J. & S. 273. 

* Cempton v. Bedford, 1 W. BL 362 ; Re Johnston, 7 L*. Jar. 
N. S. 124. 

* Wilson V. Day, 2 Burr. ,827, 

* Re Cnrran, 10 Ir. Jur. N. S. 59 ; and snpra, p. 58. 

* Cooke V, Caldecot, M. & M. 542 ; Frazer v. Levy, 6 H. & N. 
16 ; see Lee 9. Hart, 10 Ex. 555 ; 11 ib. 880 ; Hope v. Meek, 10 
Ex. 129. 
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from which knowledge on the part of the pur- 
chaser of fraud would be fairly inferrable.^ 

A deed cannot be treated as fraudulent in favor 
of those who are privy or assent to it.« And a 
creditor standing by and not repudiating a deed 
for the benefit of creditors cannot avail himself 
of it as an act of bankruptcy, even though he 
may not have so far assented to it as to be bound 
by its provisions.' It may be an act of bankruptcy 
though unstamped.* 

Any gift within the statute 
of Charles* (which we have expounded in the pre- 
ceding section), delaying, hindering, or defraud- 
ing creditors, is also an act of bankruptcy, frau- 
dulent within the Bankrupt Act and void as 
against assignees.* 

Moreover a conveyance to 
a creditor of his whole property, or the whole 
with some nominal exception, in consideration 

* Baxter v. Pritchard, 1 Ad. & E. 456 ; Rose v. Haycock, ib. 
460 ; Ex p. Zwilcherbart, 1 M. D. & D. 671 ; Linden v. Sharp, 7 
Sc. N. R. 745; Stanger v. WQkins, 19 Beav. 626. 

* Back V. Gooch, 4 Camp. 234; Re a disputed adjudication, 1 L. 
T. N. S. 449; and see supra, p. 86. 

« Ex p. Stray, L. R. 2 Ch. Ap. 374 ; Re Smart, 9 Ir. Jur. N. S. ^ 
195. 

* Ex p. Squire, 17 W. R. 40. 

* 13 Eliz. 6 Eng. 

« Devon r. Watts, 1 Doug. 92; Doe v. Ball, 11 M. & W. 631 
Billiter v. Young, 6 E. & B. 17; see supra, p. 32, et seq. 
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of a pre-existing debt, though not within the 
statute of Charles, is within the bankrupt code.* 
But it must not be supposed that in every case 
where a trader disposes of his whole property 
he thereby commits an act of bankruptcy: 
although prim& facie such disposal would amount 
to an act of bankruptcy* — and so if he disposed 
of the whole with a merely colorable exception,' 
whether to a particular creditor or for distri- 
bution among all his creditors, even without 
intending to defeat or delay them,* and even 

> Bittlestone v, Cooke, 6 E. & B. 296 ; Smith v. Timms, 1 H. & 
C. S49; Pennell v. Reynolds, 11 C. B.,N. S. 709; Turner v. 
Hardcastle, ib. 6S3; Whitmore v. Claridge, 33 L. J., Q. B. 87; 
Ex p. Colemere, 35 L. J., Bey. 8 ; L. R., 1 Ch. Ap. 128 ; Young , 
V. Fletcher, 3 fl. & C. 732; 4 F. & F. 1081; Lacon v. Liffen, 32 
L. J., Ch. 315; Pennell v. Dawson, 18 C. B. 355 ; Linden p. Sharp, 
6 M. & G. 895 ; Robertson v. Morley, 16 L. T., N. S. 7; Woodhouse 
V, Murray, L. R. 2, Q. B. 641 ; 4 ib. 27 ; Penson v. Moon, 15 L. 
T., N. S. 444; Ponsford v. Walton, L. R. 3 C. P. 173; HardcasUe 
r. Wright, 35 Beav. 133; Re O'Brien, 7 Ir. Jur., N. S. 148; Re 
Carroll, 6 ib. 247 ; Re Lilbum, 10 ib. 199; Er. p. Foxley, L. R. 3 
Ch. Ap. 516. 

« Bew V, Bill, 16 W. R. 760; Mercer v. Peterson, L. R. 3 Ex. 
105; see Re Colemere, supra; Lacon v. LiflFen, supra; Stangerr. 
Wilkins, 19 Beav. 626 ; Re Gass, Ir. R. 2 Eq. 294. 

3 Smith V. Timms, supra ; Hale v, Alnutt, 18 C. B. 505 ; Smith 
V. Cannan, 2 E. & B. 35. 

* Stewart v. Moody, 1 C. M. & R. 777 ; Turner v. Hardcastle 
11 C.B.,N. S. 705 ; Hardwicke v. Wright, 35 Beav. 133; Ponsford 
V. Walton, L. R. 3 C. P. 167 ; Re Smart, 9 Ir. Jur., N. S. 195 ; 
but see Re Phelan, 7 Ir. Jur., N. S. 281 ; s. c. 12 Ir. Ch. R. 467; 
Lees V. Whitley, L. R. 2 Ch. 143. 

F 
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though the assignment be executed under pressure 
and be the unwilling act of the trader/ and that 
whether he retain possession or not.* He may 
make such disposal when he obtains something 
which to him and his creditors is an equivalent :' 
and such equivalent need not necessarily be in 
money — it may, for instance, consist of articles to 
enable him to carry on his trade.* A person 
dealing bonS. fide with a bankrupt, and procuring 
property in consideration of a present advance, 
substantial in proportion to the value of the 
property transferred, would be safe, provided the 
object of both was not to defeat creditors, and that 
the grantee does not know or must not be taken ne- 
cesarily to have known that such was the object.* 
Nor yet need such equivalent be an actual equi- 
valent in point of value f but, if the equivalent be 
not of money or articles to carry on trade, a 



* Ex p. Bailey, 8 De G. M. & 6. 634, 17 Jar. 475 ; Thornton v. 
Hargreaves, 7 Ex. 644; Goodricke v. Taylor, 12 W. R. 301 ; 2 De 
J. J. & S. 135; Johnson v. Fesenmeyer, 26 Beav. 88; Smith v. 
Gannon, 2 E. & B. 35 ; Wedge v. Newlin, 2 B. & Ad. 831 ; Yoong 
V. Fletcher, supra ; Re Gass, supra. 

* Linden v. Sharp ; Stewart v. Moody ; uhi supra. 

' Re Golemere; Whitmore v. Claridge ; Ex. p. Foxley ; Re Gass, 
supra. 

* Woodhouse v. Murray, supra. 

* Pennell v, Reynolds, 11 C. B., N. S. 722. 

* Woodhouse v. Murray, supra ; Bittlestone v, Cooke, supra ; 
Lee V. Hart, 11 Ex. 880. 
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greater strictness will be imported into the enquiry 
as to the adequacy of the consideration.^ And if 
no actual property passes by way of consideration 
semble it is an act of bankruptcy.® It may well 
be that a trader gets less than the value of what 
he gives, as when under the pressure of some 
extraordinary exigencies, he, with an honest in- 
tention of saving himself from bankruptcy, with 
a view to his own benefit and that of his creditors, 
and with a bon4 fide desire to carry on his trade, 
pledges even the whole of his effects to get money, 
not to put in his own pocket, but in order to 
enable him to carry on his business. Lord Camp- 
bell, in Bittlestone v, Cooke,' truly pointed out 
that often in critical emergencies a small ad- 
vance may prevent a trader stopping payment 
and enable him eventually to pay twenty shillings 
in the pound. Then may he cast his bread upon 
the waters that it may return after many days. 
But in Bittlestone v, Cooke,* an observation is 
attributed to Lord Campbell, to the effect that 
an exception to this doctrine obtains when part 
of the equivalent is a past consideration, for 
which proposition he cites Graham v. Chapman,^ 

» Leake v. Young, 5 E. & B. 955. 

* Ez p. Mayou, 34 L. J. Bey. 25. 
' Supra. 

* Ubi supra. 

ft 12 C. B. 86. 
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and Smith v. Canaan.* These cases, however, 
on examination will not be found to sustain 
that proposition which can no longer be consider- 
ed law.^ In a recent case^ it appeared that B. 
as a security for unlimited future advances, in 
order to enable him to carry on his business, con- 
veyed to his bankers (who already held other 
securities as far as they would go for any existing 
X debt) all his stock in trade and the monies to arise 
therefrom. Advances were subsequently made, 
which B. applied to some extent in payment of 
debts that were due or accruing to other creditors 
at the time of the execution of the deed. And 
afterwards, B. becoming bankrupt, the deed was 
impeached as a voluntary conveyance made in 
contemplation of bankruptcy to defeat creditors ; 
but it was held valid by Stewart, V. C. who 
observed, " From the nature of transactions with 
bankers and the securities taken by them it is 
obvious that a trader by obtaining from them 
advances upon a security, is enabled to go on 

» 2 E. & B. 85. See also Re Carroll, 6 Jr. Jur., N. S. 247 ; Ex 
p. Cottrell, 1 L. T., N. S. 465 ; Lacon v, Liffen, supra ; Oriental 
Bank v. Coleman, 3 Giff. 11. 

' Whitmore v. Claridge, snpra ; Re Dawson Tate, Ir. R. 2 Eq. 
218; Mercer v, Peterson, L. R. 2 Ex. 304; s. c. in error, 3 ib. 
100 ; Pennell t>. Reynolds, 11 C. B., N. S. 713 ; Manton v. Moore, 
7 T. R. 67 ; Carties v, Jacob, 16 L. T., N. S. 698 ; Bew». Bill, 16 
W. R. 760; Re Gass. Ir. R. 2 Eq. 310. 

» Martin ». WiUyanis, 20 L. T. N. S., 350. 
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with the management of his business for the 
benefit of himself and his creditors. Cases where 
an individual creditor is dealt with (I mean a 
creditor from whom advances in the nature of 
transactions with bankers are not contemplated) 
stand to my mind on a very different footing 
altogether." But we must not forget that an actual 
equivalent is necessary to support a mortgage of 
a trader's whole property/ even though future 
advances be intended,** unless the further ad- 
vances be made.' But a conveyance by a trader 
of all his property to secure a present advance by 
way of TTwrtgage is not an act of bankruptcy;* 
such an assignment for a past debt alone would 
be bad.* A merely colorable advance will not 
suffice.* And it has been decided the advance 
must be available for the whole body of creditors.' 

' Fennel v. Reynolds, supra; Ex p. Lewis 31, L. J. Boy. 11. 

« Linden v. Sharp, 6 M. & G. 895 ; Lacon v. liffen, 82 L. J. 
Ch. 315 ; Oriential Co. v, Coleman, 3 Giff. 11, s. c. 30 L. J. Ch. 
635 ; Ex. p. Foxley, L. R. 3 Ch. Ap, 615. 

» Topping V. Keysall, 16 C. B., N. S. 258, s. c. 33 L. J. C. P. 
231 ; see Re CarroU, 6 Ir. Jur. N. S. 244. 

* Whitwell r. Thompson, 1 Esp. 68, 72 ; Bittlestone v. Cooke, 
supra. 

* Topping V, Keysall ; Whitmore v. Claridge ; supra j Lacon 
r. Liflfen, 32 L. J. Ch. 316; Ex. p. Foxley, supra; Re Gass. Ir. 
R. 2 Eq. 308 ; Mercer v. Peterson, L. B. 3 Ex. 105 ; Martin v. 
Willyams, 20 L. T. N. S. 352 ; see supra, p. 54. 

« Graham v. Chapman, 12 C. B. 85. 

7 Graham v. Furber 14 C. B. 410 ; Martin r. Willyams, 20 L. T. 
N. S. 860. 
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But in Whitmore i/. Claridge,^ the fact that an 
advance was made by one who was not a creditor, 
though knowingly for the sole purpose of paying 
off an old debt, was held to give validity to an 
assignment by way of security of the debtor's 
whole property to the assignee. And a bill of 
sale given in consideration of a former advance 
and a present advance, to enable a trader to pay 
all his creditors in full, is not an act of bankruptcy." 
But where a deed conveyed all the trader's pro- 
perty to a surety, to secure a composition for 
creditors, who were to receive promissory notes 
which the surety was to pay " at his discretion as 
he should think proper," it was held an act of 
bankruptcy.^ A bill of sale given to a creditor in 
consideration of his taking up a bill accepted by 
the debtor is equivalent to a present advance.* 
And an assignment by a trader of all his 
property as a security for an advance which he 
afterwards applies in payment of existing debts, 
is not necessarily fraudulent within the Bank- 
rupt Acts. In order to be so, the lender must be 
aware the borrower's object was to defeat credi- 

* Supra; following Hutton v. Crutwell, I £. & B. 15, which 
seems scarcely reconcileable with Graham v. Furber, ante. 

* Manton v. Moore, 7 T. K. 67. 

3 Hardwick r. Wright, 35 Beav. 133 ; Re Gass. Ir. R. 2 Eq. 310. 

* Mercer ». Peterson, L. R. 2 Ex. 304 ; 3 ib. 104 ; but see Ex 
p. Zwilchenbart, 3 M. D. & D. 671. 
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tors, and even then it will not be an act of bank- 
ruptcy unless it were also void as being fraudulent.^ 
And an assignment by way of mortgage of all 
a trader's property in consideration of and in order 
to secure a present advance of which the assigner 
has the full benefit at the time, does not of itself 
amount to an act of bankruptcy, although it 
contains a covenant enabling the assignee to 
take after-acquired property.' A mere agreement 
to give a bill of sale is not an act of bankruptcy.^ 
Another exception arises when a conveyance 
is executed in pursuance of a precedent con- 
tract, or agreement, or legal obligation, valid 
and binding and not fraudulently contracted, 
and in such case a retrospective effect will be 
given to the subsequent deed, which will have 
relation back, and receive validity from the prior 
transaction.* When a bill of sale was given a few 
days before bankruptcy of all a debtor's goods to a 

> Re Colemere, L. R. 1 Ch. Ap. 128. 

' Mercer v. Peterson, L. R. 3 Ex. 105. 

3 Hutton V. Crutwell, 1 E. & B. 15 ; Pennell v. Reynolds, 11 
C. B., N. S. 709 ; Shrubsole v, Sussams, 16 C. B., N. S. 452. 

* Mercer v. Peterson, nbi supra ; Harris v. Rickett, 4 H. & N. 
1 ; Hutton r. Cruttwell, 1 E. & B. 15 ; Ex p. Foxley, 17 L. T., 
N. S. 623; L. R. 3 Ch. Ap. 615; and see Halliday r. Holgate, 
17 L. T., N. S. 17; Morris v. Venables, 16 W. R. 2; Bills v. 
Smith, 84 L. J., Q. B. 68 ; Edwards v, Glyn, 2 E. & E. 20 ; Re 
Lefroy, 11 Ir. Jur., N. S. 17 ; Re M'Kean, 8 ib. 16; and infra 
,p. 111. 
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creditor in substitution for another biQ, given for 
the same debt a year before, which was discovered 
to be invalid ; the second bill was held not to be 
an act of bankruptcy.^ A post-nuptial settlement 
given in consideration of an ante-nuptial agree- 
ment will be good against the assignees.* And 
while an assignment of all a trader's property in 
consideration of marriage, will be an act of bank- 
ruptcy if the wife knew the husband's affairs,^ yet 
if the marriage were solemnized on the faith of 
a former bon4 fide contract of marriage, it seems 
the settlement will be maintained if she was 
ignorant of his affairs at the time of the contract.* 
If the exception of a trader's property not con- 
veyed, though small, be not merely colorable, this 
has been held to save the conveyance where not 
purely voluntary.* And in general it seems it 
may be stated that if the assignment be such as 
if acted on would put a stop to the trader's means 
of acquiring money to pay his debts, or, which 
will produce insolvency and delay his creditors, 



> Anon. 4 W. R. 199 ; see Roberteon v. Morley, 16 L. T., N. S. 7. 
« Brashier v. Wyatt, 16 L. T., N. S. 275. 

* Columbine v. PenhaU, 1 Sm. & Giff, 228 ; and supra, p. 49. 

* Frazer v. Thompson, 6 Jur., N. S. 669 ; on app. 4 De G. & 
J. 659. 

5 Smith V. Timras, supra ; Re Gass. Ir. R. 2 Eq. 284 ; Pennell v. 
Reynolds, supra ; Harris v. Wanklen, 5 W. R. 61 ; but see Ex p» 
Weusly, 1 De G. J. & S. 273 j Spirett v. Willows, supra. 
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then any such exception "will be deemed colorable 
only.^ But the question of colorable exception is 
only important as one element in evidence upon the 
question whether the assignment be fraudulent. 
Thus there is a legal implication of fraud if the 
whole, or the whole with a colorable exception be 
assigned, except for a fresh advance or equivalent, 
which might be taken advantage of by the 
general creditors, but an assignment of any part 
of a debtor's estate if fraudulent is an act of bank- 
ruptcy equally with an assignment of the whole. 
The difference is that in the first case the onus 
lies on the debtor, to show that the assignment is 
bonS, fide ; whereas if only a portion be assigned 
the onus lies on the petitioning creditor to show 
the assignment was fraudulent. 

Furthermore, a transfer by 
a trader of part of his property to a creditor 
in consideration of a pre-existing debt, though 
not within the statute of Charles,* is within the 
bankrupt code, if executed voluntarily and in 
contemplation of bankruptcy, or if it otherwise 
have the effect of defeating creditors.^ Such 

J See infra, p. 110. 

* Or of Elizabeth in England. 

' Smith V, Cannan, 2 E. & B. 35 ; Young p. Fletcher, 3 H. 
& C. 782 ; Bills v. Smith, 34 L. J. Q. B. 68 ; Arbouine v. Han- 
bury, Holt 577 ; Re Gass Ir. R. 2 Eq. 284 ; Re Lilburne, 10 Ir. 
Jur. N.S. 199; Ex p. Wensley, supra. 

f3 
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a transfer, however, will be void only if fraud- 
nlently made,^ not being an act of bankruptcy 
if made bonfi, fide.* But bonfi, fides implies that 
the gift would not be fraudulent otherwise than 
by the bankrupt law.^ It will be fraudulent if 
made in contemplation of bankruptcy.* It 
must have been executed voluntarily.* There^ 
fore it is valid when made in apprehension of 
legal process ;• or upon pressing importunity,^ or 
even on a bonS, fide demand." A bon& fide 
mortgage of part of a trader's property to secure 
a past debt and future advances is good,^ unless 
the advances be made after notice of an act 
of bankruptcy.^" But if a trader knowing him- 
self to be on the eve of bankruptcy voluntarily 
give or assign property, even in the form of 
a bona fide sale" to one of his creditors, with 
a view to giving him a preference over others, 

» Hale V. Alnutt, 18 C. B. 505. 

» Jacob V. Sheppard, 1 Burr. 478 ; Re G ass. Ir. R. 2 Eq. 306. 

» Ex p. Mayou, 34 L. J. Ba. 25. 

* Devon v. Watts, 1 Dougl, 92 ; Linton v. Bartlet, 3 Wils. 47 ; 
Pulling V. Tucker, 4 B. & Aid. 382. 

* Hale V. Alnutt, supra ; Re Giiss, Ir. R. 2 Eq. 306. 
« Thompson v. Freeman, 1 T. R. 156. 

^ Crosby v. Crouch, 2 Camp. 167. 

« Mogrgv, Baker, 4 M. & W. 348; Green t^.Bradfield, 1 C.& K. 
449 ; Brown v, Kempton, 19 L. J. C. P. 169. See infra, p. 109. 
9 Carr v. Burdiss, 1 C. M. & R. 443. 
»<» Green v. White, 3 B. N. C. 59. 
»* Rust V. Cooper, Cowp. 629. 
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such a transfer Is void as against the other credi- 
tors, and on the bankruptcy of the trader his 
assignees may recover from the preferred credi- 
tor.* But a payment or transfer on the eve 
of bankruptcy to a particular creditor without 
any pressure or demand is not necessarily fraud- 
ulent. ^ It is a question of fact.' And a trader 
may sell a part of his stock to a bona fide pur- 
chaser without an act of bankruptcy, save when 
the assignment is without consideration or for a 
byegone debt.'* Or he may satisfy the demand of 
a particular creditor by a transfer of part of his 
property if he does so bona fide and free from the 
purpose of giving a fraudulent preference.* 

Lord Westbury in a recent case* defines a 
fraudulent preference to be " where the debtor 
in contemplation of bankruptcy, that is, knowing 
his circumstances to be such as that bankruptcy 
must be or will be the probable result does ex 
mero motu make a payment of money or a deli- 
very of property to a creditor not in the ordinary 
course of business and without any pressure or 
demand on the part of the creditor." The prefer- 

* Crosby v. Crouch, supra ; Alderson v. Temple, 4 Burr., 2235 ; 
Re M'Coote, 7 Jr. Jur. N. S. 188; In re Ryan, 3 Ir. Cb. K. 33. 

2 Smitb V. Smith, 6 B. & S. 314. 

» Re Gass. Ir. R. 2 Eq. 304 ; BiUs v. Smith, 34 L J. Q. B. 71. 

* Whitmore ». Claridge, 33 L. J., Q. B. 87. 

* Balmer. Button, 2 Y. & J. 101 ; Hale p. Allnutt, 18 C BL 505. 
See infra, p. 119. . 

* Nunes v. Carter, L. R. 1 P. C. 348. 
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ence to be fraudulent as such must in the first place 
have been in contemplation of immediate bank- 
ruptcy.* In the second place it must have been 
voluntary.^ And lastly the distribution under 
such transfer must have been different from the dis- 
tribution that would have been made by the court.* 
The creditor's knowledge or privity is not to be 
taken into consideration.* Though the debtor may 
not consider bankruptcy probable, yet if the inten- 
tion is to ensure that in case bankruptcy super- 
vene one creditor shall be preferred, the preference 
will be considered to have been made in contem- 
plation of bankruptcy;* aliter if not made with 
such intention.® And if the bankrupt is in such 
a condition as to know that his assets must be 
compulsorily distributed by proceedings at law, 
that would be sufficient to make the transfer a 
transfer in contemplation of bankruptcy, though 
he had not then proposed to himself to resort to 
the bankrupt court/ It must be presumably made 
with an intent to prefer one creditor to the exclu- 
sion of others ; and it would not be so presumable 

> Inns of Court Hotel Co., L. R. 6 Eq. 82. 

» Re Gass. Ir. R. 2 Eq. 306. 

» Bourne v. Graham, 2 Jur. N. S. 1225. 

* Davidson v. Robinson, 3 Jur. N. S. 791. 

* Brown v. Kempton, 19 L. J., C. P., 169; In re Ryan, 3 Ir. 
Ch. R. 33 ; Dauglish r. Tennant, L. R. 2 Q. B. 49 ; 8 B. & S. 1. 

* Atkinson v. Brindell, 2 Sc. 369. 

' Topping V, KeysaU, 16 C. B. N. S. 258. 
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if made in pursuance of the ordinary usages of life 
or business J And so if a creditor obtain payment 
owing to an attempt to prefer another it is not an 
act of bankrupty.* But a preference procured 
by the contrivance and suggestion of another 
party when the trader was insolvent, and where 
a creditor by such contrivance got the tliird party 
so preferred to endorse bills to secure his debt, 
has been held fraudulent.' Any demand (unless 
merely colorable) on the part of a creditor for 
payment will justify a debtor in paying or 
transferring part of his goods to the creditor, 
before an act of bankruptcy has been committed.* 
But the narrow view must not be taken that to 
constitute pressure within the meaning of the 
authorities there must be a demand more or 
less stringent made by the creditor preferred. 
'* Pressure may, in my opinion," observes Chris- 
tian, L. J.,* ** be as well created by anything spe- 

> Rust V. Cooper, Cowp. 629 ; Abell v. Daniell, M. & M. 670. 

* Belcher v. Jones, 2 M. & W. 258 ; Bell v, Simpson, 26 L. J., 
Ex. 363 ; s. c. 2 H. & N. 410, which see. 

« Re M'Kean, 8 Ir. Jur., N. S. 16. 

* Van Castreel v. Bowker, 2 Ex. 691 ; Graham v. Kandj, 3 
F. & F. 206; Davidson v. Robinson, 3 Jur., N. S. 791; Edwards 
V, Glyn 2 E. & E. 92 ; Re Inns of Court Hotel Co., supra ; Morris 
V, Venables, 15 W. R. 2 ; Johnson v. Fesenmeyer, 26 Beav. 88.; 
Shrubsole v. Sussums, 16 C. B. N. S. 462 ; Mogg v. Baker, 2 Ex. 
691 ; and see supra, p. 106. 

^ Re Gass, supra. 
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cial in the relationship of the particular creditor 
toward the trader which is such as to impel the 
latter in the direction of the act that is im- 
peached." So when the act is dictated by necessity 
created by the trader's bankers refusing to discount 
his bills.* But mere pressure is not enough unless 
it be the real actuating motion.^ Yet while the - 
threat or pressure of the creditor is sufficient 
to validate the transaction, or even the belief of 
such pressure, still there is nothing which goes far 
enough to say that the mere apprehension of con- 
sequences, civil or criminal to the debtor himself, 
would weigh to support a transfer when the other 
circumstances attending it bring it within the 
general rule against fraudulent preference.^ But 
fear of prosecution does not prevent the pressure 
of a creditor from rebutting volimtariness.* 
It has been laid down that an assignment under 
pressure of part of his goods by an insolvent trader 
to his creditor is fraudulent, and an act of bank- 
ruptcy, if the necessary effect of enforcing the as- 
signment would be to stop the trader's business 

» Re Gass, In. R. 2 Eq. 307; see Re Curran, 10 Ir. Jur. N. S. 
59. 

« Kinnear v. Walmisley, 2 F. & F. 766. 

3 Ex p. Hibn. Bank, 14 Ir. Gh. R. 113, 117; 7Ir. Jur., N. S. 
404. 

* Ex p. De Tastet, 2 Rose, 462 ; 1 Stark 88; see Mont. Bky.^ 
113, 153. 
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and so defeat his creditors, and the assignee is aware 
of that consequence.^ But in Smith v. Cannan,* 
Parke, B. lays it down that the test is not whether 
the necessary effect of the deed is to stop the trade, 
but whether its necessary effect is to delay the 
creditors of the trader.' If the transfer bp made in 
pursuance of a precedent duty, either by contract 
or otherwise, or even belief of such, the fraudu- 
lent intent will be rebutted.* But a contract 
within this rule is not answered by a wide, open, 
general provision to give security, but must be 
so far specific in its nature as to designate the 
very act to be done in pursuance of it.* In the 
case of a composition deed between the debtor 
and his creditors, all the creditors should share 
alike pari passu, and it is not competent for one, 
without the knowledge of the rest, to secure an 



• Young V. Fletcher, 3 H. & C. 732 ; Re Lilburn 10 Ir. Jar. 
N. S. 199 ; but see Re Gass. Ir. R. 2 Eq. 309. 

« 2 K & B. 35. 

' So see Young v. Waud, 8 Ex. 234 ; Ex p. Wensley, 1 De G. 
J. & S. 273 ; Re Gass supra. 

< Edwards v. Glyn, 2 E. & E. 20; Bills tr. Smith, 34 L. J., Q. B. 
68 ; Wilson v. Balfour, 2 Camp., 679 ; Ex p. Greaves, 8 De G. M. 
& G. 291 ; Re Bankheads' trusts, 2 K. & J. 560 ; Morris v. Ven- 
ables, 15 W. R. 2 ; Re M*Kean, 8 Ir. Jur., N. S. 16 ; Halliday v, 
Holgate, L. R. 3 Ex. 299 ;and supra, p. 103. 

* Per Lynch, J. ; Re Lefroy, 11 Ir. Jur., N. S. 182. ; see Bills 
V. Smith, 34 L. J. Q. B., 71-2. 
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advantage.* And when the surety of a debtor 
executing a composition deed was to be paid in 
full under another agreement, it was held a frau- 
dulent preference.* The effect of bankruptcy on 
a fraudulent preference, is not to put the goods in 
the same position as if they were actually the 
goods of the bankrupt, so as to vest them at once 
in the assignees independent of election on their 
part ; but such property vests in the transferee, 
subject to be divested by the assignees at their 
election f but a bonS, fide purchaser from such 
transferee acquires an indefeasible title.* Nor can 
the assignees impeach a deed of fraudulent pre- 

' Danglish v, Tennents, L. R. 2 Q. B. 49 ; Nunes v. Carter, 
L. R. 1 P. C. 342. And see further, in equity, L. R. 1 Eq. 139; 
13 Ves. 681 ; 15 ib. 52 ; 3 Y. & J. 215 ; 2 Beav. 385; 4 Y. & C. 
434; 4 Deg. & Sm. 362 ; 1 GiflF. 288; 3 ib. 100; 3 M. & C. 315. 
And at law, 2 T. R. 763; 5 Bing. 432; 4 B. & C. 606; 11 Ad. & 
E. 1038. So where benefit to debtor, 2 Bligh, 228. By section 
93 of the Irish Act (12 & 13 Vic. 106, 68, Eng.), conveyances of 
all the debtor's estate to trustees, for the benefit of his creditors 
are protected, unless a petition of bankrup*tcy filed within three 
months. See 9 Jr. Jur. N. S. 195 ; 31 L. J. Ch. 652 ; 32 ib. 316 ; 

1 De. G. F. & G. 289. As to deeds of arrangement in England, 
see 31 & 32 Vic. 104; 24 & 25 Vic. 134. 

2 Wood V. Barker, 14 W. R. 47. But a creditor may stipulate 
for the benefit of his own securities, in addition to the composition, 

2 Beav. 385. 

3 Stevenson v. Nownham, 13 C. B. 285 ; Exley ». Inglis, L. R. 

3 Ex. 247; Topping v. Keysall, 16 C. B. N. S. 258. 

* Marks v. Feldman, 17 W. R. 728; Billiter v. Young,. 8 H, L. 
C. 682. 
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.ference as an act of bankruptcy, under a bank- 
ruptcy obtained on the bankrupt's own petition, 
but they may treat it as a fraudulent preference, 
and proceed to have it avoided, except as 
to bonli. fide purchasers without notice.^ But 
where a trader has obtained an adjudication on 
his own petition, if there is reasonable ground for 
belief that he has engaged in transactions capable 
of being deemed acts of bankruptcy before the 
date of the declaratio^ of insolvency on which 
the adjudication is founded, the court will annul 
the adjudication and permit a creditor to file a 
new petition eo instanti.^ But laches will defeat 
the right to have such adjudication annulled — 
especially laches on the part of the creditor's 
assignee.* But, as a general principle, the title of 
the assignees in bankruptcy dates from any act of 
bankruptcy subsequent to the petitioning credi- 
tor's debt, except when the adjudication is on the 
bankrupt's own petition, because the petition is 
then taken to be the act of bankruptcy giving the 
assignees a title.* In Ireland, in the ckse of an 

» lb. ; Shrubsole v. Sussums, 16 C. B. N. S. 452 ; Marks ». Feld- 
man, 17 W. R. 728. 

2 In re French, Ir. Rep. 1 Eq. 66 ; Ex p. Roberts, 3 De G. F. 
& J. 747; Re Shaw, 1 Ir. L. T. 747. 

» Ex p. Davis, L. R. 2 Ch., Ap. 363. 

< Topping V. Keysall, 33 L. J., C. P. 225 ; see Whitehoose v. 
Scott, cited p. 36, supra; Re Dawson Tate, Ir. R., 2 Eq. 218; 
Nicholson v. Gooch, 6 E. & B. 999; Paul v. Best, 3 B. & S. 537. 
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insolvent, the title of the assignee does not relate 
farther back than the vesting order ;^ but in Eng- 
land, the distinction in this respect between them 
and the case of a bankrupt has been eradicated 
by the 24 & 25 Vic. 134. An act of bankruptcy 
may be treated as such, although it be also a 
fraudulent preference.^ 

A certain protection is how- 
ever afforded to bonll fide purchasers against prior 
acts of bankruptcy committed by the bankrupt, 
by certain provisions, which it may not be too 
much out of place here shortly to refer to. The 
328th section of the Irish Act^ enacts that '* All 
payments really and bonS, fide made by or on 
behalf of any bankrupt* before the filing of the 
petition of bankruptcy to any creditor of such 
bankrupt, and all payments really and bonH fide 
made to any bankrupt before the filing of such 
petition, and all conveyances by any bankrupt 
bonS. fide made and executed before the filing of 
such petition, and all contracts, dealings, and 
transactions' by and with any bankrupt really 

» Billiter v. Young, 6 E. & B. 10. 

« Exley V. Inglis, L. R. 3. Ex. 247 ; Nunes v. Carter, L. R. 1 
P. C. 342. 

3 12 & 13 Vic. 136, 133 Eng. 

* Canaan v. Wood, 2 M. & W. 466; Wright v. Feamley, 5 B. 
N. C. 89 ; 6 ib. 446. 

ft Brewin v. Short, 5 E. & B. 227; Stansfeld v. Cubitt, 4 Jur., 
N. S. 395; Belcher v. Magnej, 12 M. & W. 102; Graham v, 
Furber, 14 C. B. 134, 
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and bonS. fide made and entered into before the 
filing of sucb petition; and all executions and 
attachments against the lands and tenements of 
any bankrupt bond, fide executed by seizure ; and 
all executions and attachments against the goods 
and chattels of any bankrupt bonS, fide executed 
and levied by seizure and sale\ before the filing 
of such petition, shall be deemed to be valid, 
notwithstanding any prior act of bankruptcy by 
such bankrupt committed; provided the person 
so dealing with or paying to or being paid by 
such bankrupt, or at whose suit or on whose ac- 
count such execution or attachment shall have 
issued, had not at the time of such payment, 
conveyance, contract, dealing, or transaction, or 
at the time of so executing or levying such execu- 
tion or attachment, notice of any prior act of 
bankruptcy by him committed;' provided that 
nothing herein contained shall be deemed or 
taken to give validity to any payment, or other 
dealing or transaction whatever, being a voluntary 
or fraudulent preference' of any creditor by such 

* It may, but^eed not necessarily, be by a bill of sale ; Christie 
V. Winningtoiy! 8 Ex. 287; Loader v. Hisock, 1 F. & F. 182; 
Hemaman V. powker, 11 Ex. 760. But in England, when the 
execution is on a judgment in an action for over £50, the sale roust, 
by 24 & 25 Vic 134, 74, be by auction, unless the Court otherwise 
direct. 

2 Edwards v. Scarsbrook, 8 B. & S. 280. 

' See supra, p. 107. 
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bankrupt, or to any execution founded on a judg- 
ment on a warrant of attorney or cognovit ac- 
tionem, or judge's order obtained by consent, 
given by any bankrupt by way of voluntary or 
fraudulent preference." 

The effect of this section is to wipe out the act 
of bankruptcy altogether, except when the creditor 
has notice of it, and to substitute for it the filing 
of a petition for adjudication in all cases where 
the creditor has no notice of it.^ It has been held 
that notice of an act of bankruptcy means know- 
ledge thereof or wilfully abstaining from such 
knowledge,* although the subject-matter of the 
information may or may not turn out to be an act 
of bankruptcy.* When a deed was represented 
as not affecting property which it did in fact 
affect, and a mortgagee relying on the misrepre- 
sentation advanced money, he was held not 
affected with notice of the deed as an act of 
bankruptcy/ Where, at the time of receiving 
notice of a deed, amounting to an act of bank- 
ruptcy, a mortgagee was also informed it had been 

1 Per Park and Alderson, B. B. ; Ramsey v. Eaton, 10 M. & W. 

» Bird r. Bass, 6 M. & G. 143 ; Green v. Steer, 1 Q. B. 707 ; 
Hope V. Meek, 10 Ex. 836 ; Topping v. Keysell, 33 L. J., C. P. 
225; Turner tK HardcasUe, 11 C. B., N. S. 706. 

» RothweU V. Timbrel], 1 D. N. S. 778. 

* Jones V. Smith, 1 Hare, 43 ; see Re O^Brien, 7 Ir. Jar., N. S. 
148. 
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destroyed, whicli it had been, it was held not to 
alter the effect of the notice.^ Notice given to 
the attorney in the cause is sufficient,* but is not 
to his clerk,* nor to the sheriff's bailiff.* It means 
knowledge, so that if by letter, the notice is not 
received till the letter is read, unless the reading 
is wilfully abstained from.* It must be of an act 
committed and hot merely contemplated,* but 
need not be of a specific act, and it suffices if it 
be such as should lead to enquiry. It lies on the 
person seeking the protection of the statute to 
show that the purchaser or person dealing with 
the bankrupt had notice of the act of bankruptcy.* 
If an execution creditor proceed to a sale of property 
with notice of an act of bankruptcy, the assignees 
will be entitled to damages in addition to the sum 
realised by the sale which the execution creditor 
must pay.^ 



» Lees V. Whitely, L. R., 2 Ch. 143. 

* Rothwell V. Timbrell, supra ; Brewin v. Briscoe, 2 E. & E. 116. 
' Pike V. Stephens, 12. Q. B., 469 ; Pennell v. Stephens, 7 C. B. 

997. 

* Ramsey v, Eaton, 10 M. & W. 22. 

* Christie v. Winnington, 8 Ex. 287. 

^ Conway v. Nail, 1 C. B. 643 ; Edwards v, Gabriel, 6 H. & N. 
701 ; s. c. 7 ib. 620. 

' Hope V. Meek, 10 Ex. 829; Brewin v, Briscoe, 2 E. & E. 116 ; 
Turner v. Hardcastle, 11 C. B. N. S. 683. 

* Pearson v. Graham, 2 N. & P. 636. 
» Be Nolan, 6 Jr. Jur., N. S. 71. 
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No transaction which itself constitutes an act 
of bankruptcy is protected by this section.^ 

The 332nd section of the Irish Act* enacts, 
that " No purchaser from any bankrupt bonll fide 
and for valuable consideration, where the pur- 
chaser had notice at the time of such purchase of 
an act of bankruptcy by such bankrupt com- 
jnitted, shall be impeached by reason thereof, 
unless a petition of bankruptcy shall have been 
filed within six months^ after such act of bank- 
ruptcy."* 

A bill of sale that would be an act of bank- 
ruptcy if an adjudication took place thereon 
within six months, will not be rendered invalid 
by relation back where an adjudication takes 
place upon another act of bankruptcy after the 
expiration of six months.* 

A sale bona fide and for value, without notice 
of an act of bankruptcy, is valid though the vendor 
subsequently become bankrupt and a prior act of 
bankruptcy is proved to have been committed.' 
The 115th section of the Irish Act^ provides that 

» Hall V, Wallace, 7 M. & W. 353 ; Belcher v. Magnay, 12 M. 
& W. 102 ; Beavan v. Nunn, 9 Bing. 107. 
« 12 & 13 Vic. 106, 134 Eng. 
s In England twelve months. 

* Re Dawson Tate, Ir. R., 2 Eq. 218 ; Mercer v. Peterson, L. R. 
2 Eq. 304. 

6 Re Fox, 6 It. Jur., N. S. 376. 

• Nnnes v. Carter, L. R. 1 P. C 842. 
^ 12 & 13 Vic. 106, 88 Eng. 
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no person shall be liable to be declared bankrupt 
by reason of any act of bankruptcy committed 
more than six^ months prior to the filing of the 
petition of bankruptcy and no adjudication shall 
be deemed invalid by reason of any act of bank- 
ruptcy prior to that date. Where the adjudica- 
tion was made on a declaration of insolvency 
filed by the debtor, it was held the assignees 
could not rely on a prior deed as an act of bank- 
ruptcy.' 

The 338th section of the same statute' provides 
that, " K any such prisoner shall before or after 
his or her imprisonment, being in insolvent cir- 
cumstances,* voluntarily convey, assign, transfer,^ 
charge, deliver or make over any estate, real or 
personal, security for money, bond, bill,* note, 
money, property, goods, or effects whatsoever to 
any creditor, or to any person or persons in trust 
for, to, or for the use, benefit, or advantage of 
any creditor, every such transaction shaU be 
fraudulent and void as against the assignees of 
such prisoner under this act : Provided always 
that no such transaction shall be so deemed fraud- 
ulent and void, unless made by such prisoner 

1 In England twelve. 

' Re Dawson Tate ; Mercer v. Peterson ; ubi supra. 

8 1 & 2 Vic 110, 59 Eng. 

* See infra, p. 127. 

* Heilbut V. Nevil, 17 W. R. 853. 
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within three months before the commencement of 
his imprisonment, or with the view or intention 
of petitioning the Court for his discharge trom 
custody under this act." 

In England insolvency as a status being abo- 
lished, and the acts for relief of insolvent debtors 
having been rendered obsolete by 24 & 25 Vic. 
134, the practical importance of this section, and 
of the section immediately following, is now 
limited to Ireland. A transfer of property may 
hereunder be absolutely void, if made by a person 
in insolvent circumstances within a period of three 
months before his imprisonment, even although 
there be no evidence of its being a fraudulent 
preference.^ 

Voluntary conveyances include assignments 
which are made without such valuable considera- 
tion as is sufficient to induce the party acting 
really and bon^ fide under the influence of such 
consideration to make the assignment, as well as 
assignments made without any valuable consider- 
ation, or assignments made in favour of particular 
creditors spontaneously, an d without any pressure 
on their part to obtain them.^ Part of the consi- 
deration may be a pre-existing debt.* Pressure, 
however, must not, it appears, be taken in the 

> Nunes r. Carter, L. R. 1 P. C. 342 j see further as to volun- 
tary preference, supra, p. 107, et seq. 
« Arnell v. Bean, 8 Bing. 87. 
' Margareson v. Saxton, 1 Y. & CoIL 525. 
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most stringent sense ; for the mere bon& fide 
demand of a creditor will be sufficient to prevent 
an assignment from being voluntary.* A volun- 
tary assignment made for the benefit of all a 
man's creditors is void under this section.* 

The declaration that no such assignment shall 
be deemed fraudulent and void, unless made 
within three months before the commencement of 
such imprisonment, is limited to the case of con- 
veyances made before the imprisonment ; other- 
wise the language of the enacting part, which ex- 
pressly includes conveyances made after that 
period, would be nullified. Therefore, an assign- 
ment made by an insolvent, after the commence- 
ment of his imprisonment, is within the section.* 
A voluntary conveyance by an insolvent is void, 
if made at any time with the view of petitioning 
the Court for his discharge ;* or if made within 
three months before the commencement of his 
imprisonment* 

The following section* enacts that " In all cases 
where a petition of insolvency shall have been 
filed by or against any prisoner, in case the said 

1 Mogg V. Baker, 4 M. & W. 34S. See supra, p. 109. 
« Jackson v. Thompson, 2 Q. B. 887. 

* Bins V. Towsey, 7 Ad. & El. 869. 

* Becke r. Smith, 2 M. & W. 191, 

* Nnnes v. Carter, supra. 

« And 1 & 2 Vic. 110, 61, and 12 & 18 Vic. 106, 184, Eng. 

a 
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prisoner shall have executed any warrant of 
attorney to confess judgment, or shall have given 
any cognovit actionem or hill of sale^ whether for 
a valuable consideration or otherwise, no person 
shall, after the commencement of the imprison- 
ment of such prisoner, avail himself or herself of 
any execution issued or to b^ issued upon any 
judgment obtained or to be obtained upon such 
warrant of attorney or cognovit actionem, or of 
such bill of sale, either by seizure and sale* of the 
property of such prisoner or any part thereof, or 
by sale of such property theretofore seized, or any 
part thereof, but any person to whom any sum or 
sums of money shall be due in respect of any such 
warrant of attorney or cognovit actionem, or of 
such bill of sale, shall and may be a creditor or 
creditors for the»same under this act." 

This section gives rise to a very important dis- 
tinction between executory bills of sale and bills 
of sale absolute, or executed. If the holder of 
an absolute bill of sale proceeds to a sale of the 
goods, after notice of the imprisonment, he will 
not by so doing " avail himself of his bill of sale," 
within the meaning of the act. Thus, where a 
bill of sale was given by A. to B. to secure the 
due payment at maturity of a bill of exchange, 
and contained a covenant that in case of default 

» Not absolute; Hardy v. Tingey, 6 Ex. 297. 

* Young».Roebuck,2 H. &C.296; O'Brien r.BrodieJ.R. 1 Ex.302. 
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B, should have the goods as his absolute property, 
and upon default B. took possession of the goods 
before A.'s imprisonment under the act, but did 
not sell them until afterwards ; it was held that 
the sale was valid, and that A.'s assignees had no 
claim.^ Lord Denman, C. J,, in delivering judg- 
ment in this case, said, ** The words seizure and 
seized cannot apply to a case where the property 
was already before the insolvency quietly in the 
possession of the vendee as owner. And here the 
creditor became such absolute owner on failure 
of the payment of the bill of exchange, and held 
the goods in question as he held any other part 
of the property." Patterson, J., in the same case, 
said, '* whatever may be the construction of this 
section as to other bills of sale, this is clearly not 
within it. Looking at it as set out in this plea, 
it appears to have been subject to a provision that 
the indenture should be void if Wilmot paid the 
bill of exchange before it became due ; and in his 
failing to do so, the property in the goods proceed 
absolutely to the vendee." But, he continued, 
"if, indeed, the instrument had contained a 
power of sale to dispose of the. goods and satisfy 
the debts out of the proceeds, and pay over the 
residue to Wilmot, or the like, the creditor might, 
in one sense, be said to avail himself of his bill 

» Hunt r. Robins, 2 Ga. & Dav, 662, 3 Q. B. 800. 

g2 
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of sale : but here he sells it merely as his owd 
property." 

However, where the bill of sale did contain the 
usual power of sale, and declaration of trusts as 
to the monies to arise therefrom, it was held, not- 
withstanding the observation of Patterson, J., 
that such a power may be properly inserted in a 
bill of sale made by way of mortgage, if it con- 
tains an actual conveyance of the property ; and 
that after default has been made in the repay- 
ment of the mortgage money, a sale, after the 
imprisonment, or after the filing of the petition 
of the grantor, of goods seized before such im- 
prisonment or filing, will be valid as against his 
assignees in insolvency ; the sale being construed 
to be made by the grantor in his own right as 
owner, and not under or by virtue of the power 
contained in the bill of sale.^ The facts of this 
case of 8i'mpson v. Wood, were these : A. B. by 
a certain deed, in consideration of certain prior 
advances, and of a further sum agreed to be 
advanced, bargained, sold, and assigned all his 
household furniture, and other personal effects, 
to the defendant, to hold absolutely as his own 
property, with a proviso that if A. B. should pay 
the money due upon a certain day, the deed 
should be void. The deed contained a further 

» Simpgon r. Wood, 21 L. J. 152, Exch. 
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proviso that, on default in payment on the day 
named, the defendant might take possession, hold 
and enjoy the property, and at his discretion sell 
and retain the proceeds in tmst to pay himself 
the sums of money due, and to pay the surplus 
(if any) to A. B. Default was made in payment 
on the day specified, and defendant took posses- 
sion of the goods. A. B. afterwards filed his 
petition for protection under the Act, and the 
defendant suhsequently sold the goods. It was 
held, in the action by the assignees of A. B. 
against the defendant for the proceeds of the 
sale, that as the bill of sale was absolute before 
the filing of the petition, the defendant had not 
availed himself of it under the section, and there- 
fore the assignees were not entitled to recover. 
In the course of the argument, Parke, B., ob- 
served that it was not a mere power of sale, but 
a bill of sale properly so called, being an absolute 
conveyance of all the bargainor's property to the 
defendant; and that the statute only applied to 
those cases where the instrument is of an execu- 
tory nature, and requires something to be done 
to make the transfer effectual, and where such 
act is done after the filing of the petition ; but 
that where the party is in possession of the pro- 
perty, as absolute owner before the petition, a 
sale afterwards does not bring the case within the 
statute. 
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The object of the legislature was to pnt an end 
to any security which was not complete at the 
time of the filing of the petition.* In the case of 
a bill of sale containing a license to seize after- 
acquired property, the instrument being of an 
executory nature requiring something to be done 
to make the transfer effectual , both the seizure 
and sale of such goods must be made before- the 
insolvent's imprisonment or the filing of the peti- 
tion (as the case may be), to render the property 
secure against the claims of the assignees,' 

The 314th section' confers on the Court of 
Bankruptcy power to order property disposed 
of by the bankrupt without consideration to be 
sold for the benefit of the creditors. By that 
section it is enacted, "That if any bankrupt 
or insolvent, being at the time in insolvent cir- 
cumstances, shall (except upon the marriage of 
any of his children or for some valuable consider- 
ation)* have conveyed, assigned, or transferred 
to any of his children* or to any other person any 
hereditaments, oflBces, fees, annuities, leases, 



» Per Parke, B. Simpson r. Wood, 21 L. J. 152, Ex. 

» Ibid. 

' 20 & 21 Vic. 60, Ir.; 12 & 13 Tic. 106, 126, Eng. 

* Pott V. Todhunter, 2 Coll 76 ; Ex p. Heame, Back. 165 ; 
Glaister v. Hewer, 8 Yes. 195; Campion v. Cotton, 17 ib. 264; 
Rjrland v. Smith, 1 M. & Cr. 53. 

* Ex p. Hall, 1 V. & B. 112. 
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goods, or chattels, or have deKvered or made over 
to any such persons any bills, bonds, notes, or 
other securities, or have transferred his debts to 
any other person or into any other person's name, 
the Court shall have power to order the same to 
be sold and disposed of for the benefit of the 
creditors ; and every such sale shall be valid 
against the bankrupt or insolvent and such chil- 
dren and persons, and against all persons claiming 
under him." 

" Insolvency," says Willes, J.,^ " does not mean 
an inability to pay 20s. in the pound when the 
affairs of the bankrupt shall be ultimately wound 
up; but that a man is m insolvent circumstances 
when he is not in a condition to pay his debts in 
the ordinary course, as persons carrying on trade 
usually do."* And it does not follow that one is 
not insolvent because one may ultimately have a 
surplus on the winding up of affairs;* while on 
the other hand a diflSculty to meet particular 
demands, may not constitute insolvency.* 

Where a trader, being in insolvent circum 
stances, covenanted by an ante-nuptial settlement 

• R. v. Saddler's Co., 10 H. L. C. 426. 

> And see Bayley v. Schodfield, 1 M. & S. 850 ; Ex p. Pearse, 
2 Dea. and C. 464 ; Ex p. Morris, Mon. 218. 
' ' Baylej v. Schoalfield, supra ; Beddecomb v. Bond, 1 Ad. & E. 
332. 

* Cntten p. Sanger, 2 Y. & J. 469. 
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to pay £500 to trustees, to be held by them upon 
trust for such persons as the intended wife should 
appomt, and subject thereto upon trust for the 
wife for life, for her sole and separate use, and 
then for the husband for life, and afterwards as 
to the principal sum in trust for the survivor, and 
the settlement also extended to certain property 
belonging to the intended wife, who was wholly 
unaware of the husband's intended insolvency: 
it was held, that the settlement was valid against 
the assignee of the husband who became bank- 
rupt, and that the trustees were entitled to prove 
for the £500, it not appearing that the wife was 
implicated in any design to defraud the creditors, 
and the settlement being fair and reasonable in 
other respects.^ And where, after a marriage had 
taken place, it was agreed, in order to make a 
provision for the parties, that the father of the 
wife should give his bond £2,100 conditioned to 
pay the wife, his daughter, an annuity of £105 
a year, and the father of the husband shoxdd 
secure to them an annuity of £300 a year, the 
Court held that although a post-nuptial settlement 

1 Ex parte McBoniie's trnsts, 1 De 6. M. & 6. 441 ; and in the 
ease of Campion v. Cotton, 17 Yes. 264, Sir W. Grant says, "It is 
clear that the fact of the intended wife knowing that the hnshand 
was indebted at the time, wonld not affect the validity of the set- 
tlement.** See snpra, p. 104, and Columbine v. PenhaU, 1 Sm. & 
Giff. 228 ; Bnhner v. Hunter, L. R. 8 Eq. 46. 
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was not a sufficient consideration to support the 
bond against the assignees of the lady's father, 
who had become bankrupt, yet the agreement of 
the husband's father was ample for that purpose.^ 
In order to make the transaction void within this 
section it must have been voluntary, and have 
also been in contemplation of bankruptcy (or of 
insolvency in Ireland) .• There must have been 
an appropriation of the parties' own property, 
and a voluntary act in making that appropria- 
tion.' 



» Ex parte Hall, 1 V. & B. 112—1 Rose 30. 
* Morgan v. Bnmdrett, 5 B. & Ad. 289: Cook v. Rogers, 7 
Bing. 438. 
« Pott V. Todhuutor, 2 ColL C. C. 82. 
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CHAPTER IV. 

OF THE REGISTRATION OF BILLS OF SALE— CONSE- 
QUENCES OF NON-REGISTRATION — DEFEASANCE — 
SATISFACTION. 

The preamble of the Statute for the *' Registra- 
tion of Bills of Sale in Ireland,^^^ recites — 
" Whereas, frauds are frequently committed upon 
creditors by secret bills of sale of personal chattels, 
whereby persons are enabled to keep up the ap- 
pearance of being in good circumstances and 
possessed of property, and the grantees or holders 
of such bills of sale have the power of taking 
possession of the property of such persons, to the 
exclusion of the rest of the creditors." For 
remedy thereof it provides that any bill of sale* 
of personal chattels* made after the passing of 

» 17 & 18 Vic, c. 65, Appendix, post; 17 & 18 Vic. 36^ Eng. 
in pari materia. 

« What is included:— 2 H. & C. 1 ; 2 K. & J. 536; 4 W. R. 
627; 4 Drew, 498; 14 W. R. 168 ; 2L.R.aP.272; 2F.&F.840; 
1 L. T. N. S. 268, 777; 31 L. J. Ex. 105; 16 W. R., 108; L. R. 
4 Eq. 601. 

» 6 E. & B. 876; 7 C. B., N. S. 115; 10 H. L. C. 191 ; 12 Ir. 
C. L. R. 606. 
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this act/ either absolutely or conditionally, or 
subject or not subject to any trust, and whereby 
the grantee or holder shall* have power either 
with or without notice, and either immediately 
after the execution of said bill of sale, or at any 
future time, to seize or take possession of any 
property^ comprised in or made subject to such 
bill of sale — and every schedule* or inventory 
which shall be thereto annexed— or a true copy 
thereof, and of every attestation of the execution 
thereof, shall, together Tvdth an affidavit* of the 
time of such bill of sale being made or given, and 
a description of the residence and occupation of 
the person making or giving the same, or, in 
case the same shall be made or given by any 
person under or in execution of any process, then 
a description of the residence and occupation of 
the person against whom such process shall have 
issued, and of every attesting witness to such bill 
of sale, be filed with the Master of the Court of 
Queen's Bench in Ireland,^ within 21 days after 

» 3l8t July, 1854.— 10th July, 1854, Eng. 

* 1 F. & F. 686: 

* Including future acquired property, 'Holroyd n, Marshall, 33 
L. J. Ch. 193 ; 10 H. L. C. 191. 

^ Green v. Attenborongh, 8 H. & C. 468. 

^ To be filed at same time ; Grindell v, Brendon, 6 C. B., N. 
S.698. 

6 In England with the Clerk of the Docquets and Judgments in 
the Court of Queen^s B^eh. A book is kept in the office, con- 
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the making of such bill of sale ; otherwise such 
bill of sale . shall, as against all assignees of the 
estate and effects of the person whose goods or . 
any of them are comprised in such bill of sale, 
under the laws relating to Bankruptcy or Insol-* 
vency, or under any assignment for the benefit of 
the creditor^ of such person, and as against all 
sheriffs' officers and other persons seizing any 
property or effects comprised in such bill of sale 
in the execution of any process of any Court of 
Law or Equity authorizing the seizure of the 
goods of the person by whom or of whose goods 
such bill of sale shall have been made, and against 
every person on whose behalf such process shall 
have been issued, be null and void to all intents 
and purposes whatsoever,^ so far as regards the 
property in or right to the possession of any 
personal chattels comprised in such bill of sale, 
which at or after the time of such bankruptcy, of 
filing the insolvent's petition in such insolvency, 
or of the execution by the debtor of such assign- 
ment for the benefit of his creditors, or of execu- 
ting such process (as the case may be), after the 
expiration of said. period of 21 days, shall be in 

taining particulars of every bill of sale filed ; and such book and 
bills of sale may be searched and viewed by aU persons at reason- 
able times.— 17 & 18 Vic. C. 66, sec. 8 ; 17 & 18 Vic. 86, 8, and 29 
& 30 Vic. 96, 7, Eng. 

1 Spark V. HoUingsworih, 2 L. R. Q. B., 285. 
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the possession or apparent possession^ of the person 
making such bill of sale, or of any person against 
whom the process^ shall have issued under or in 
execution of which such bill of sale shall have 
been made or given, as the case may be.' 

By a subsequent Act* the registration of bills 
of sale m England is required to be renewed 
every five years, in default of which the regis- 
tration ceases to be of any effect. The manner 
of renewing is determined by section 5, which 
enacts that the registration of a bill of sale shall 
be renewed by some person filing in the oflSce of 
the Masters of the Court of Queen's Bench (being 
the oflBcers acting as clerk of the docquets and 
judgments in the said court) an affidavit stating 
the date of such bill of sale, and the names, resir 
deuces, and occupations of the respective parties 
thereto,«a$ stated therein; and also the date of 
the registration of such bill of sale, and that such 
bill of sale is still, a subsisting security.* The 
requirements of this Act for the purpose of re- 
newal differ in several important particulars from 
those of the principal Act for registration. Thus 

1 Re Hanks, 31 L. T. 208 ; Badger v. Shaw, 2 E. & E. 472. 
> Re Marine Mansions Co. 17 L. T. N. S., 50; L. R. 4 Eq, 
601. 
» 17 & 18 Tic. c. 65, sec. 1.— 17 & 18 Tic. 86, 1 Eng. 

* 29 & 30 Vic, 96. This Act does not apply to Ireland. 

* Needham v. Johnston; Taylor v. BentTey, 8 B. & S. 190 ; 15 
W.R346, 
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the names, residences, and occupations of the 
respective parties (not merely the person making 
or giving the bill) to the bill, and as stated 
therein, must be shown, as also that the bill is 
still a subsisting security. And it is to be ob- 
served that the description is required to be 
deposed to in the affidavit, which was not required 
by the principal Act. In other respects, our ob- 
servations hereafter will be found applicable to 
both Acts mutatis mutandis. 

The recital of the principal Act shows it was 
passed for the benefit, not of the person claiming 
under the bill, but of the grantor's creditors.^ 
And so has been introduced another element of 
insecurity, which these instruments' have now to 
encounter in addition to the pre-existing perils 
created by the 10 Car. 1, the Bankrupt or Insol- 
vent Acts, or otherwise. Nay, even should the 
holder comply with the requirement of regis- 
tration, superadded as regards such assignments 
of goods left in the possession or apparent pos- 
session of the grantor, he cannot be certain that 
his security is unimpeachable, since it is actually 
subject to be defeated by the existence of a prior 
unregistered bill, of which he was ignorant, in 
circumstances such as arose in the recent case of 
Spark V. HollingswortL^ 

, ^ Hewer v. Cox, 6 Jar. N. S. 1339 ; and see Mather v. Frazer,. 
2 K. & J. 569. 
* 36 L. J.Q. B. 116; 2 L. R. Q. B. 285; 8 B. & S. 805. 
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, In the first case of the kind that occurred^ the 
judges seemed to consider that the prior unregis- 
tered or improperly registered bill could not have 
the effect of defeating the subsequent one duly 
registered. The subsequent case of Nicholson v. 
Cooper," however, decided that the holder of the 
imregistered bill would have a good title even as 
against a subsequent registered one, unless de- 
feated itself by an act of Bankruptcy. In the 
case of Spark v. Hollingsworth* the material facts 
were as follows: — On the 12th of April, 1864, 
James executed a bill of sale to Spark, which 
was not registered. On the 21st, James executed 
a similar bill to Hollingsworth, and this was regis- 
tered on the 11th of May. On the 9th of May, 
James executed a new bill to Spark for the same 
consideration as under the first bill, and registered 
the new bill on the 14th of May. The goods 
were seized in execution by the Sheriff on the 
11th and 14th of May, and **at the time of the 
executions the goods were in the apparent posses- 
sion of James," (Lush. J.) It was held that the 
execution not only avoided the first bill as against 
execution creditors, but displaced it altogether 

. ^ Edwards v. English, 7 E. & B. 664 ; sub nomirne Walton y. 
English, 8 Jur. N. S. 294. 
« 3 H. AN. 884; 1 F. & F. 209. 
' Supra. 
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even as against the holder of the subsequent bill, 
so that Holdsworth obtained the priority, and 
Spark became entitled merely to the surplus 
under his supplemental bill. And Bankruptcy 
has an effect also in such case similar to an inter- 
vening execution.^ 

At the same time it must be borne in mind that, 
except in these cases, " as between two persons 
claiming under bills of sale, registration nil opera- 
tur."* "It is clear," says Lush. J., delivering 
judgment in Spark v. Hollingsworth,' " that had 
there been no execution, and had the question 
been merely which of the two claimants (Spark 
or HoUingsworth) was entitled to priority against 
the other, Spark's claim would have prevailed, 
because there is nothing in the act which makes 
it necessary to register a bill of sale as against 
the holder of a subsequent bill of sale, whether 
the latter be registered or not" 

To protect bills of sale as far as possible against 
this one, at all events, of the dangers to which 
they are liable, it will henceforth be judicious to 
require a statutory declaration, from the grantor 
that he had not made or given a prior bill 



1 Nicholson 9. Cooper, snprs; Ex p. Fozley, 17 L. T^ N. S. 
23; L. R. 8 Ch. Ap., 515. 

> wmiams, J., Maoghan v. Sharp, 17 C. B^ N. S. iO. 
* Sapro. 
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A bill given subject to a previous bill to a third 
party is not vitiated by the latter being unregis- 
tered.^ And non-registration does not affect the 
bill as between the parties to it.* 

Another question presents itself where the prior 
unregistered bill is that under which the immediate 
grantor derives, and the rights of a subsequent 
grantee under him have to be considered. The 
only case in which the point arose is that of More- 
wood V. South Yorkshire Ry. Co.,* but it became 
tmnecessary to decide it. Bramwell, B. appears 
of opinion the title of the subsequent grantee 
would not be defeated : — ^Pollock, C. B. having, 
according to one report, expressed contrary views. 
Probably, however, the decision of the question 
will ultimately turn upon the fact of whether or 
not the possession of the goods was vested in the 
primary grantor. Were the possession actually 
changed, the transaction would be complete 
without registration. While if the subsequent 
grantee took a bill of goods which were neither 
in his immediate grantor's possession nor claimed 
by him under a bill duly registered he would act 
very incautiously. 



* Edwards v, English, 7 E. & B., 564, supra. 

* Hills V, Sheppard, IF. & F.,,191 ; Barker v, Aston, ib., 192; 
Nicholson v. Cooper, ib. 209 ; Ex p. Coles, I Dea & 0. 90. 

* 3 H. & N. 798; 28 L. J. Ex. 114; 1 F. & F. 808. 
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But again, what is the effect if the same grantee 
derive under different bills or renewals ? Now, 
in the case of Stansfield v, Cubitt,^ an attempt was 
made to defeat the intention of the Act by taking 
successive renewals of the bill of sale, each re- 
newal taking place within 21 days of the date of 
that next preceding, and therefore while yet valid 
under the Act, and the last in order being regis- 
tered. Lord Justice Knight Bruce, in the course 
of his judgment, said that it could not be denied 
that if the defendant had apy title to the goods, 
it was only under the registered bill. Yet it may 
be said that, in such case, since quoad the grantor 
and grantee the first bill is valid, a second bill 
could not convey the legal estate, that being 
already vested in the grantee under the first bill,* 
unless, indeed, there had been a surrender of the 
first by the grantee prior to acquiring the second 
bill. Notwithstanding this objection, however, it 
seems to have been assumed to some extent, in 
more than one case, that the grantee might derive 
under a second bill or renewal. Thus, in the 
case of Re O'Brien,^ an application was made to 
have a bill of sale and affidavit of registration 
taken off the file for the purpose of having the 



1 4 Jur. N. S. 896. 

' See Edwards v. English, 7 £. & B. 564. 

» lOIr.C.L, R. Ap. 83. 
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registration rectified, and Hayes J* having sug- 
gested that the proper course would be to file a 
new bill, with a certain endorsement referring to 
the former one, it was urged by counsel that, as 
quoad the grantor and grantee the property 
passed by the first bill, creditors would contend 
nothing passed under the second. But *the ob- 
jection of counsel seems to have been treated in 
effect as futile, as it was decided that a second 
bill should be filed. In Robertson v. Morley,' a 
first bill of sale taken but not registered, and 
afterwards abandoned, was held to have no opera- 
tion, and a second bill given was held to be void 
against the assignees in bankruptcy, as an act of 
bankruptcy merely. And in Spark v. Hollings- 
worth,* it was conceded that the second bill to 
Spark was a valid transfer quoad the surplus, 
though an intervening bill prior thereto obtained 
priority. The question we are considering was 
not there, indeed, directly determined; but it 
was urged in arguendo, that the second bill was 
like a surrender and re-conveyance, or like taking 
a loan for a period which includes part of a former 
term, whereby the remainder of the term would 
be surrendered; whereupon Blackburne J. ob-- 



» 16 L. J. N. S. 7 ; 2 W. N. 67; and see Ex p. Fo^ey, XT 
L. T. N. S. 623; L. R. 3 Ch. Ap. 616. 
* Ubi supra. 
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served, " There is no estoppel here, as in the case 
of a lease. That depends upon the feudal law. 
The second bill of sale which Spark took to 
secure him against creditors of the assignor did 
not destroy the first."^ So in Nicholson v. Cooper,* 
Watson B. had observed, **the property never 
reverted to the grantor for an instant^ so as to 
give Digby a title by estoppel." There is, how- 
ever, a decision of the Court of Queen's Bench, 
in which court also the case just mentioned of 
Spark V. HoUingsworth was decided, but which, 
though prior, was not adverted to in the latter, 
(although Blackburne, J. was one of the judges 
presiding in both cases)— a decision as it would 
appear directly in point on this question. This is 
the case of HoUingsworth v. White,^ in which 
the Court held that the granting of a new bill in 
effect annulled prior bills between the same par- 
ties, and was effectual against creditors. P. 
executed a conditional bill of his goods to H. for 
£280. This bill was cancelled, and a second one, 
comprising the same goods, was executed between 
the same parties for £260, there having been 
some fresh transactions between the parties. 
Neither of these bills was registered. Subse- 

» 8 B. & S. 307. 
' Ubi supra. 
•lOW.R. 620. 
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qnently £100 appears to have been paid on ac- 
count, and P. executed a third bill for £260 to 
H., comprising the same goods, and this last bill 
was duly registered — but the second bill was not 
cancelled. Four days after the last bill was made, 
an execution was levied against the goods by a 
creditor of P., and a sale took place under the 
execution, whereupon H. brought an action of 
trover. It was held that, though the property 
passed out of the grantor by the first bill, the 
execution of each of the new bills amounted to 
a redemption of the goods, and a granting a fresh 
security, so that the first two having been an- 
nulled the third became operative, and a verdict 
in favor of the plaintiff was upheld accordingly. 
Crompton J. observed, ' It seems analogous to 
the case of a tenant taking a new lease during 
the continuance of his tenancy, which operates as 
a surrender in law of the old lease/ In this state 
of the law the question cannot be considered as 
yet concluded. But it would appear with some 
probability, from what we have seen, that a second 
bill duly registered, between the same parties who 
have executed a prior bill not registered, may be 
supported, either because the first bill would be 
annulled by the granting of the second, or in 
the case of an execution or of the bankruptcy or 
insolvency of the grantor then by virtue thereof, 
and that, in either of these events, the second 
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would come into operation.^ But it may be sug- 
gested as advisable, when such renewals are con- 
templated, that the bill should provide for its 
becoming null and void to all intents and pur- 
poses when so reitewed. Or before being renewed, 
the previous bill should be cancelled or surren- 
dered, especially if an absolute bill. 

*' There are no circumstances under which it 
would have been proper and necessary in order 
to support a bill of sale against creditors, &c.,* to 
have placed the holder of the bill of sale in pos- 
session of the goods previous to the Act for the 
registration of documents of this description, in 
which it would not be proper and important to 
do so now, notwithstanding the bill of sale may 
have been duly filed under the provisions of this 
Act."^ Nor, as we have seen, does registration 
give a bill any greater validity as against assignees 
in bankruptcy or insolvency, when the goods are 
left in the reputed ownership and possession of 
the grantor, with the grantee's consent;* while, 
on the other hand, non-registration does not, 
per se, constitute a badge of fraud.* 

1 See also Cooper v. Braham, 15 L. T. N. S. 610; and supra,, 
p. 4. 
« See supra, pp. 68, 63, et seq. 

3 Per Mr. Commissioner Holroyd, ex p. Ashby, 25 L. T. 188. 
* Re O'Connor, 27 L. T. 24 ; and see supra, p. 80. 
^ Supra, ib. 
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Registration confers no title as against the real 
owner. Even where the real owner assured the 
grantee the goods were the grantor's, they were 
still liable in. execution against the real owner.^ 
But when the real owner suffers another know- 
ingly and for a fraudulent purpose to transfer the 
goods so as to create an implication of agency, the 
deed will be effectual as against the real owner.* 

But when the property is removed from the pos- 
session and apparent possession of the grantor, 
before the time of his bankruptcy or filing a 
petition in insolvency or of his executing any 
assignment for the benefit of his creditors or of 
the execution of process, no object is attained 
by registering a biU whether absolute or condi- 
tional.' 

If the goods be taken in execution within the 
21 days, within which the bill might be filed, the 
bill is not invalidated* though the goods be in the 
apparent possession of the assignor.* Registration 
as of the day of the execution of the bill is not 

1 Richards v. Johnson, 4 H. & N. 660. 

» Low V. McGiU, 12 W. R. 826 ; supra, p. 6. 
. » Minister v. Price, 1 F. & F. 686 ; Manghan v. Sharp, 17 C. B. 
N. S. 443; Re Hanks, 81 L. T. 208 ; Piercy v. Humphreys, 17 L, 
T.N. S., 468. Infra,p. 1C2. 

* Banbury v. White, 2 H. & C. 800 ; Marples v. Hartley, 3 K & 
E. 610. 

^ Marples v. Hartley, supra; Hollingsworth v. White, 10 W, 
R. 620. 
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invalidated by reason of the consideration money 
not being paid nor the deed attested till two days 
after.^ An official liquidation is not a process* of 
the court within this section, and as against the 
liquidator a bill need not be registered." , 

At the time of the execution of a bill there was 
annexed a rough inventory of goods on loose 
sheets of paper. This inventory was afterwards 
dis-annexed and a fair copy appended to the bill, 
and a copy of the bill and of the copy of the 
original inventory were filed. It was held a valid 
registration, and that the disannexation of the 
original schedule did not affect the assignee's 
property in the goods.' So a copy of the bill 
registered is sufficient, even though the original 
be destroyed.* But by the 24 & 25 Vic. 91, 34, no 
copy is to be registered unless the original is 
produced duly stamped. But this does not pre- 
clude the bill being given in evidence, though 
unstamped at the time of filing the copy, provided 
the deficiency of duty and the penalty be paid.* 

» Darville v. Terry, 6 H. & N. 807. 

« Re Marine Mansions Co. L. R. 4 Eq. 601 ; ir L. T. N. S. 50. 

' Green v. Attenborough, 3 H. & C. 468. As to the latter point 

see supra p. 9, and Caldwell v. Parker, Ir. L. T., Jane 26, p. 446. 

* Green v, Attenborongh, sapra. 

* Bellamy v. Saul, 4 B. & S. 265 ; and see Mavor v. Frazer, 2 
E. & J. 526. An absolute bill is chargeable as a conveyance with 
an ad valorum stamp on the consideration money ; a conditional 
bill, to secure money, is subject to the same stamp as a mortgage* 
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H the consideration mentioned in the bill is less 
• than the real one, the bill is not void, but may 
be^given in evidence, on payment of the penalty ;* 
and the seller may compel the purchaser to 
refund to him the amount omitted to be set 
forth.' 

By the 7th sec. of the the Registration Act 
the expression *' bill of sale" is declared to include 
bills of sale, assignments, transfers, declara- 
tions of trust without transfer, and other assu- 
rances of personal chattels, and also powers of 
attorney, authorities or licenses to take posses- 
sion^ of personal chattels as security for any 
debt, — but does not include the following docu- 
ments ; — that is to say, assignments for the 
benefit of the creditors of the party making 
or giving the same, marriage settlements, transfers 
or assignments of any ship or vessel or any share 
thereof, transfers of goods in the ordinary course 
of business of any trade or calling, bills of sale of 
goods in foreign parts or at sea, bills of lading 
India warrants, warehouse keepers certificates, 
warrants or orders for the delivery of goods, or 
any other documents used in the ordinary course 

As to the exemption from stamp dutj of mortgages to Benefit 
BuUding Societies, see Thorn v. Croft L. R. 3 Eq. 193. 

» Doe V. Lewis, 10 B. & C, 673. 

» See Gingell r. Purkins, 4 Ex. 720. 

» Morton o. Wood, L. R. 4 Q. B. 307. 

H 
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of business as proof of the possession or control 
of goods, or authorizing or purporting to autho- 
rize, either by endorsement or delivery, the 
possessor of such document to transfer or receive 
goods thereby represented. 

A bill within the meaning of the act must be an 
instrument on the construction of which the goods 
are assigned, or affected to be assigned, by virtue 
of the instrument itself.^ A receipt for money, 
stating it was given on account of the purchase 
of goods, is not within the act and need not be 
registered.' But an instrument reciting a sale of 
chattels (of which sale there was no other evi- 
dence), and purporting to be a demise of same as 
a rent payable quarterly, with a proviso entitling 
the purchaser to enter and take possession if the 
rent became in arrear, or if execution issued 
against the vendor's goods was held to require 
registration.* And a brewer's lease, which con- 
tains a license to the lessor to enter in case of 
default of payment of such sum of money as 
should be due to him from the lessee 'on the 

» Alsopp V, Day, 7 H. & N. 457 ; see Thompson, v. Pettite, 
lOQ. B.101. 

• Alsopp V. Day, 7 H. & N. 467; Newman v. Cardinal, 2 F. & 
F. 840 ; Hale v. Saloon Omnibus Co., 4 Drew 498 ; Ex p. Barclay 
5 De G. M. & G. 403; Thompson v, Barrett, 1 L. T. N. S. 268. 

> Phillips V, Gibbons, 4 W. R. 627 ; and see Ex. p. Shroder, 29 
L. T. 185; Gongh v. Everard, 2 H. & C. 1 ; Simpson v. Wood, 21 
L. J. Ex. 168. 
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balance of the amount current' and to take pos- 
session of the stock in trade and effects must be 
registered.^ But where by an agreement between 
A. a land owner, and B. a builder, B. undertook 
to build certain houses on A.'s land — ^A. to make 
advances — and that on default of B. in the erection 
A might enter and take possession of the bricks 
and materials of B.'s to be brought on the land, 
and whieh were to be considered part of the free- 
hold, it was held the agreement gave A. merely 
an equitable interest, and that the instrument did 
not amount to a bill of sale within the Act.* 
In a recent case, B., a mortgagee in possession, 
executed a transfer to the Defendants of his 
mortgage of " all that piece of ground, &c., 
including the Rolling Mills and all the estate 
of John Brown in the ' Rivet Manufactory,' and 
all the machinery, both fixed and movable, and 
all engines^ boilers, cranes, and other fixtures," 
&c., in trust, immediately or at any time to sell 
them. And thereby also B. attorned as tenant to 
the Defendants for a term of ten years, at a rent 
of £800, it being provided that, notwithstanding 
anything therein contained, and without any no- 
tice or demand of possession, it should be lawful 
for the Defendants, before or after the execution 

» Re Mavell, 14 W. R. 168. 

« Brown v Bateman, 2 L. R., C. P. 272 ; s. c.15 W. R. 860; 
Blake v. Izard, 16 W. R. 108. 

h2 
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of the trusts, to enter on the premises and eject 
B., and determine said term of years, notwith- 
standing any lease granted by B. It was con- 
tended that the mortgage should be registered, 
and that the right to distrain incident to the 
tenancy was 'a license to take possession of 
personal chattels' within the Act. But the 
Court of Exchequer Chamber held that it need 
not be registered; Kelly, C B., in delivering 
judgment, declaring, " If we were to say, 
looking at the deed alone, that it was a bill of sale 
within the Act, we should hold in effect that, 
wherever there was a mortgage, including chat- 
tels, with a power ultimately to take possession 
or distrain, that this was a bill of sale within the 
Act, But no such doctrine can be supported."* 
But where debentures of a public company pledged 
" the property belonging to us for the time being 
during the subsistence of the debentures, with all 
the buildings and stock on and connected with 
our said property, and all the receipts and revenues 
to arise therefrom," same " to be and remain a 
first charge on our undertaking, and property, 
and receipts and revenues, aforesaid, and the 

» Morton v. Wood, L. R. 4 Q. B. 307; 38 L. J. Q. B. 88; 17 
W. R. 415. Per the placitum of the last cited report, semble that 
a mortgage which inchides personal property is not within the 
^ills of Sale Act. (Sei quere.) See 8. c. in court below, 37 
L. J. Q.B. 242; 16 W. R. 979. 



d by Google 



REGISTRATION ACT, ETC. 149 

debenture holders to be entitled as among them- 
selves pari passu, and without any priority or 
preference one over another," it was held the 
debentures required registration.* 

It would seem that to be within the exception 
in favor of assignments for the benefit of cre- 
ditors, the deed must be for the benefit of all the 
creditors.* But a composition deed for the benefit 
of all the creditors of the party who should 
execute it within one month, has been held to 
come within the section, though some of the 
creditors have not executed.' And where a 
debtor, arranging with his creditors, executed a 
bill of sale reciting that it was intended to be a 
deed within the English Bankruptcy Act, for 
the relief of his creditors made between him and 
a surety and each of such creditors who might 
execute assent to or become bound by it, and that 
in consideration of the surety joining in promissory 
notes for payment of a composition, all the debtor's 
efforts were to be assigned to the surety absolute- 



» In re Marine Mansions Co., L. R. 4 Eq. 601 ; 17 L. T. N. S. 
60. 

* General Furnishing Co. v. Venn, 2 H. & C. 163. 

» Ashford v. Tnite, 7 Ir. 0. L. 91. See Peel v. Webster, 36 L. 
J. Ex. 138. As to the impropriety of inserting this proviso, thongh 
sometimes found in the lithographed forms, which are in this 
tespect objectionable and repugnant, see Re Smart, 9 Ir. Jur. N. S. 
195 ; Berridge v. Abbot, 13 C. B., N. S. 607. 
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ly: it was held that the deed, being gazetted and 
registered under the Bankruptcy Act, and there- 
fore not a secret deed, was not such as the Bills 
of Sale Act was directed against, and that it need 
not be registered notwithstanding the conten- 
tion that it was not an assignment for the benefit 
of creditors, no property being assigned to them, 
the surety taking absolutely, and the debtor 
retaining possession. > 

Marriage settlements, in order to be excepted, 
must either be bon^ fide ante-nuptial settlements, 
or else must be executed in pursuance of such.* 

The 7th section further declares that the ex- 
pression " Personal Chattels " shall mean goods, 
furniture, fixtures, and other articles capable of 
complete transfer by delivery, and shall not in- 
clude chattel interests in real estate, nor shares 
or interests in the Stocks, Funds, or securities of 
any Government, or in the capital or property of 
any Incorporated or Joint-Stock Company, nor 
choses in action, nor any stock or produce upon 
any farm or lands, which by virtue of any cove- 
nant or agreement, or of any custom of the country, 
ought not to be removed from any farm where 

> Beevort;. Savage, 16 L. T., N. S, 859; Johnson v. Ossenton, 
L. R., 4 Ex. 107; 38 L. J. Ex. 76 ; 17 W. R. 675; and se* 
Mercer v. Sawyer, 2 W. N. 250. 

> Fowler v. Foster, 28 L. J., Q, B. 210 ; Gagen v. Sampson, 4 
F. & F. 974. 
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tlie same shall be at the time of the making or 
giving of such bill of sale. 

Future acquired property, though probably not 
contemplated by the framers of the statute, falls 
within its enactment* Looms affixed in a tempo- 
rary manner to the freehold are goods within the 
Act.' But when fastened to the floor by nails 
driven through the feet into wooden plugs which 
were fitted into the floor, it was held that, though 
easily removable without injury to the freehold, 
the looms so fastened were fixtures, and therefore 
a mortgage of them did not require registration.^ 
If machinery or other trade fixtures are conveyed 
separately from the land, the assignment is witliin 
the statute ;* but a conveyance of fixtures, even 
though trade fixtures removable between landlord 
and tenant, if conveyed with the land by the 
owner of freehold or leasehold, need not be regis- 
tered, for they are then considered part of the 
land.* Growing crops are personal chattels,' un- 

« Holroyd v, Marshall, 10 H. L. C. 191. 
' HutcliiDson V, Kay, 23 Beav. 413. 

* Boyd V, Shorrock, L. R., 2 Eq. 72 ; and see supra, pp. 28, 68. 

* Waterfall v Penniston, 6 E. & B. 876 ; Ex. p. Scott, 29 L. T. 
SU; Phillips v, Gibbins, ib 91; Ex. p. ShrOder, ib. 186; R. 
Tremble, 82 L. T. 230. 

» Mather v, Frazer, 2. E. & J. 536 ; Boyd v. Shorrock, L. R. 
2 Eq. 72 ; Re Patent Peat Co., 17 L T. N S 69, Ir. ; and see sopra, 
P- 68. 

* Sheridan v, McCartney, 11 Ir. C. L. 506; supra, p. 66; see 
Gough 9. Everard, 2 H. & C. 1. "* 
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less by virtue of any agreement or custom of thS 
country they ought not to be removed from the 
farm at the time of giving the bill of sale.^ . • 

Personal chattels are by the same section to be 
deemed in the " apparent possession " of the person 
making or giving the bill of sale,* so long as they 
shall remain or be in or upon any house, mill, 
warehouse, building, works, yard, land, or other 
premises occupied by him, or as they shall be used 
and enjoyed by him in any place whatsoever, 
notwithstanding that formal possession may have 
been taken or given to any other person. 

Possession or apparent possession of the vendee 
is in general a question of fact for the jury, and 
the retention of possession by the grantor is to be 
construed as in its ordinary sense of physical 
possession by the grantor himself or his servants.* 
If the possession or apparent possession be not 
retained by the grantor, but is openly and really 
taken by the grantee, no registration seems 
necessary, even though the grantor or some 

> Compare Re Terry, 11 W. R. 113 ; Pennell r. Fox, 1 F. & F. 
617. 

* The Act does not define what shall constitute the ' apparent 
possession' of the other persons mentioned in the first section, viz.: 
** any person against whom the process shall have issued, under or 
in tiie execution of which such bill of sale shall have been made or 
given.* 

s See in the case of a dormant partner, Reynolds o. Bowley, 7 
B. & S. 67; 15 W. R. 815, Ex. CL, and supra, p. 85. 
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Tnembers of his family remain on the premises, 
that being only evidence on the question of 
possession.^ In the recent case of Smith v. Wall," 
the facts were as follows : — S. had taken a bill of 
sale from Y., an execution-debtor, and had put a 
man in possession on the 15th of May, of the 
goods which were left on the vendor's premises. 
The doors were kept locked, the key being re- 
tained by the man in possession, and notices of a 
sale on the 24th, under the bill, were posted up. 
But Y., the debtor, an infirm old man, was al- 
lowed, though against the wish of S.'s men, to 
remain in the house, on the plea that he could 
not get lodgings elsewhere. Before the 24th, 
the day fixed for sale, an execution was effected ; 
but it was held that more than mere formal pos- 
session had been taken so as to remove the goods 
from the vendor's apparent possession, in which, 
but for that, they would have continued, as 
having been left on the premises. 

In another case. E. sold to G., under a written 
unregistered agreement, certain timber, part of 
which was on a private and another portion on a 
public wharf; E. to pay all rent, &c., for six 
months, within which interval G. was to remove 
the goods. G. took the key of the private wharf 

> Davies v. Jones, 10 W. R. 779. 
« 18L.T.N.S.-182. 

h3 
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and sold some of the timber there; but he did 
nothing as regarded the timber of the public 
wharf — the key of which was kept by the 
wharfinger — except bringing persons to see it 
for sale. E. also sold to G. certain furniture, 
being in a house of E.'s, part of which house E. 
had previously used as an office and slept in ; and 
G. was to pay the wages due to E.'s servant who 
remained, and also to pay rates and taxes. E. did 
not use the premises after the agreement. The 
jury found bonS, fides. It was held that the 
property seized was not in the apparent possession 
of the vender, nor was there sufficient evidence 
of the actual possession by the vendee to prevent 
the operation of the statute, and the goods were 
not liable in execution against E.^ Bramwell, B., 
in giving judgment, observes : — " The word * oc- 
cupy,' when applied to a dwelling-house, must, 
I think, mean actually dwell, and cannot refer 
merely to such an occupation as would create a 
liability to parochial rates when, as in the present 
case, the house itself is actually occupied. . . 
I confess, however, that I think we are in effect 
differing from the opinion of the Court of Com- 
mon Pleas in Ireland, in Sheridan v. McCartney*'* 
In the latter case referred to — but apparently 

> Gongli V. Everard, 2 H. & a 1. And see Smith v. Wbit^ 
infra p. 170. 
» 11 Ir. C. L B. 606, 
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^inrongly decided on this point — the defendant, 
an owner of land, sold bona fide, by letter, some 
crops growing on the land to Brook, authorizing 
the latter to enter, to take possession, and do all 
things necessary to cultivate and prepare the land. 
Brook dismissed the men employed by defendant, 
and employed his own men to tend and cultivate 
the crops. The crops were seized under a fi. fa. 
at plaintiffs suit. It was held that as the pur- 
chaser acquired no estate in the land which re- 
mained in defendant's occupation, the crops, though 
so taken possession of by the vendee, remained in 
the apparent possession of the owner of the soil, 
and vendee had not therefore such an actual pos- 
session as would dispense with the necessity of 
registration. 

Great care should be observed when filing the 
bill, at the same time^ to file a correct description 
of the residence and occupation^ at the time of 
die execution of the biU,^ of the grantor of the 
bill, and of every attesting witness (if any), the 
same principles being applicable to each descrip- 
tion;* and also an aflBdavit, sworn before a person 
qualified to take affidavits for the Court of Queen's 



1 Giindell v. Brendon, 6 C. B. N. S. 698. 

* London Loan Co. v. Chase, 12 C. B. N. S. 730. 

* Fonblanqne «. Lee, 7 Ir. C. L. R. 660; Nicholson t. Cooper, 
3 H. & N. 884; Bath «. Sutton, ib. 388. 
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Bench,^ deposing to the time of the making or 
giving the bill. And the date of the making or 
giving the bill must be accurately stated in the 
affidavit, as otherwise it will be deemed bad.* 

The act does not require that the bill of sale 
itself shall contain any description of the resi- 
dence and occupation of the grantor and wit- 
nesses, but that the description should be filed 
together with the bill of sale. This description 
may be contained in the affidavit or may be filed 
separately ;3 but in practice it is usually in the 
affidavit. It would be sufficient if the affidavit 
refer to the description mentioned in the bill.* 
But where no description of the residence or 
occupation was filed with the bill, the bill was 
deemed void, though itself containing a sufficient 
description.* The description i. must be that of 
the time of the giving and not of the time of the 
filing of the bill of sale.^ But when the affidavit, 
sworn 13 days after the execution of the bill, 

» Cheney v. Courtois, 13 C. B. N. S. 634. 

' Dillon V, Edwards, 2 M. & P. 530 ; Needham v, Johnson ; 
Taylor v, Bentley, 15 W. & R. 346; 8 B. & S. 190. 

» Hatton v, English, 7 E. & B. 94 ; see Pickard v. Bretz, 6 H. 
& N. 9. But see supra, p. 134, as to renewing registration. 

* Banbury v. White, 2 H. & C. 300 ; Routh t?. Roublet, 1 E. & 
E. 850 ; and see Pickard v. Bretz, 5 H. & N. 9 ; Wilcoxon ' v. 
Scorby, 29 L. J., Ex. 154. 

A Hatton V. English, 7 E. & B. 94; Pickard v. Bretz, supra. 

« London Loan Co. v. Chase, 12 C. B., N. S. 730. 
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deposed that -the grantor "ia a gentleman," it 
was held sufficient) as it might be assumed to 
refer to the time to which, by the statute, it 
ought to have referred.* When the bill itself 
misdescribed the grantor as * soda-water manufac- 
turer,' which he then was not, but the aflBdavit 
described him as * gentleman, lately soda-water 
manufacturer,* it was held sufficient.* An affidavit 
deposing to the best of the deponent's belief is 
sufficient.'* * 

The object of the provision which requires every 
bill of sale to be filed, together with an affidavit 
of the time of its being made or given, and a 
description of the residence and occupation of the 
person giving the same, is to give a correct im- 
pression of the assignor, and whether or not he is 
likely to become insolvent, as well as for the 
purpose of identification; and therefore a mis- 
description or non-description, in regard to the 
occupation of the assignor, is substantial, and will 
invalidate the bill of sale.* 

** The intention is," says Blackburn, J., in the 
recent case of Briggs v. Boss,* '' that it should be 

» London Loan Co. v. Chase, 12 C. B. N. S. 730. 

* Smith V, White and others, coram Keogh, J., CodboL Nisi 
Prius, May 7th, 1869 ; infra, pp. 161, 166, 170. 

» Roe ». Bradshaw, 4 H. & C. 178. 

* Allen V, Thompson, 1 H. & N. 15 ; see Hewer v. Cox, 6 Jur.,- 
lir.S..1839j 3E. &E. 428. 

* 16 W. R. 481 ; L. R., 3 Q. B. 268 ; 17 L. T., N. S. 699. 
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known to all persons who are interested, who is 
really giving the bill of sale, and who are the 
attesting witnesses, so that they may be traced 
and the genuineness of the bill of sale deter- 
mined. If we were to say that the statute re- 
quired minute particularity in the description, 
we should upset many ho^pst transactions, and 
on the other hand we are bound to see that the 
provisions of the statute are complied with. 
The description must be such a one as will enable 
the parties to be found readily. Applying this 
to the facts we must consider if this is such a 
bond fide description of the grantor that a per- 
son would not merely not be misled* by it, but 
would be guided by it to discover who the 
attesting witness was.'* 

But the Act does not require that there should 
be any attesting witness to the bill, and none is 
necessary for its validity.' Where a bill was 
executed under the common seal of a company, 
and opposite thereto were the names of two di- 
rectors, who purported to sign as such ; and the 
secretary, in evidence, said, " it was usual to affix 
the seal in the presence of the board, and for two 
directors to attest it:" the Court held they were 

> Compare Thorp 9. Brown, 16 Ir. Ch. R. 865-7 ; a. 0. 2 L. R. 
H. L. 0. 220. 

' DeffeU V MUea» 15 L. T., N. S. 293} Trootdab v. Sheppwd^ 
14 If. C. L. 3. 874 ; and tee tnpra, p. 1. 
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not attesting witnesses within the Act.* Where 
a bill was executed by two grantors, of whom one 
was in possession of the goods at the time of their 
seizure under a fi. fa., an affidavit, describing the 
residence and occupation of that grantor only^ 
was held insufficient.^ 

The residence of the grantor and attesting 
witnesses required to be stated may mean plac« 
of business. So when an attesting witness waa 
described as of King's Bench, Walk Inner Temple, 
in the City of London, Clerk to Messrs. B. and R* 
of the same place, Solicitors, it was held sufficient 
although the witness did not sleep at the place 
indicated.'* So a company stating its address at 
its principal office.* 

But the residence must be described with par- 
ticularity. Therefore when an attesting witnesa 
was described simplyasof the cityof Cork, the claim 
on foot of the bill of sale was over-ruled as against 
the assignees in Bankruptcy.* " The question,'*^ 
says Blackburn, J.,* "is one of degree, and a 

> Shears v. Jacob, L. R., 1 C. P. 513 ; 1 H. & R. 492; and see 
Deffield v. White, 12 Jur., N. S. 902. 

' Hooper o. Parmenter, 10 W. R. 648; see Estate of Ulster 
Bank, Ir. R. S £q. 264. 

* Blackwell v. England, 8 E. & B. 540 ; Hewer v. Cox, & E. & 
£. 428 ; Attenborough v. Thompson, 2 H. & N. 559, 

* Shears v, Jacob, supra; see infra, p. 163. 
» In re Hams, 10 Ir. Ch. R. 100. 

* Briggs «.'Bois, nbi sapra. 
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description of a merchant, on a large scale, * of 
Cork,' might be, though vague, yet sufficient, 
while such a description of a person in a humble 
station might be insufficient."^ In a recent case 
under the Judgment Mortgage Act the conusor 
was misdescribed in the judgment, as of " College 
Street'* instead of College Green, but in the 
affidavit was described as of College Green in- 
stead of according to the judgment and the 
affidavit was held sufficient the other particulars 
having been unusually numerous and specific. 
*'In some cases," observed the Master of the 
Rolls — " perhaps such an error would be material: 
for example, if the judgment were John Smith 
of College Green against John Smith of CoDege 
Street, where the words * Green ' and ' Street " 
form an important part of the whole."* Under the 
Judgment Mortgage Act it has also been recently 
held, on appeal to the House of Lords, that a 
defendant described as " formerly of Ballinapark, 
in the Co. of Wexford, but now of the city of 
Dublin," was sufficiently described as of his last 
known address.^ In Briggs u Boss,* the attest- 
ing witness was described in the affidavit as 

.: » And see Bellamy v, Saul, 7 L. T. N. S. 269 ; Hewer r. Cox, 
6 Jot. N. S. 1339 ; 3 E. & E. 428. 

» Davies r. Kennedy, Ir. R. 3 Eq. 70. 

' Thorpe v. Brown, 16 Jr. Qh, 365; 2 L. R., H. L. 0. 220; 
and see In re Francis, Ir. R. 1 Eq. 432. ^ Snpra. .^ 
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"of Hanley, in the County of Stafford, ac- 
countant." It appeared he was clerk to an 
accountant, at Hanley, a town containing some 
40,000 inhaibtants and that he was permitted 
by his employer to act at times on his own 
account, and that letters addressed to him, as 
above described, reached him. The description 
of the residence and occupation was held suffi- 
cient. In Smith v. White^ the grantor was de- 
scribed as of " No. 39, Clarinda Mount, in the 
Co. of Dublin," omitting to add " Kingstown," 
but it was held sufficient by Keogh, J., at Nisi 
Prius.* 

The term occupation means the principal 
business of one's life, vocation, calling, trade — the 
business which a man follows to procure a living 
or obtain wealth.^ When one who had been in 
the militia was described as ** now of no occupa- 
tion," it sufficed.^ And a person who, up to the 
time of the execution, followed no trade or occu- 
pation, was properly described as a gentleman.* 

» Supra, p. 157, et infra, pp. 166, 170. 

* See Re Francis ; Davies ». Kennedy ; Briggs v. Boss ; — ^nbi 
supra. And Thorp v. Brown, supra, as to Fitzgerald's estate, 1 1 
Ir. Ch. R. 278. 

» Per Martin, B., Tuton v, Senona, 4 Jur. N. S. 366. 

* Trousdale v, Sheppard, 14 Ir. C. L. R. 370. 

* Gray v Jones, 14 C. B., N. S. 743 ; Morewood v. South, 
Yorkshire Ry. Co., 3 H. & N. 798; London Loan Co. v. Chase, 
12 C. B. N. S. 730 ; and see Edgeworth's Estate, 11 Jr. Cb. R. 294. 
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But a buyer of silk, apparently without occupation^ 
described as a gentleman, is misdescribed.^ And 
an Attorney's clerk, who at the time of the grant 
had no definite employ, but who had previously 
been employed making out bills and accounts for 
a firm of Attornies, was misdescribed as a gentle- 
man.* And when a clerk in the Audit OflBce 
was described as a gentleman, the Court held he 
should have been described as a clerk in the 
Audit OflBce.^ And when an attesting witness, 
who had formerly been an attorney, and was still 
on the rolls, but had ceased to practice, and when 
attesting described himself as an attorney's clerk, 
descnbed himself as a gentleman, the description 
was deemed insufficient* But a medical student, 
who has only temporarily acted as assistant-sur- 
geon, may not improperly be styled a gentleman.' 
A peer may be described by his title.® The 
description of a merchant as esquire was held a 
fatal defect.' And 'widow ' is a bad description 
of a person in trade.® Where the grantor's name 

> Adams v, Graham, 10 Jm-. N. S. 356 ; 32 L. J. Q. B. 71. 
' Beales v. Tennant, 29 L. J. Q. B. 188 ; Dryden v. Hope, 2 
W. R. 18. 

» Allen V. Thompson, 1 H. & N. 16. 

* Tutton r. Senona, 3 H. & N. 66. 

* Sutton V. Bath, 8 H. & N. 382 ; a. c. 1 F. & F, 162, 

* Re Earl of Limerick, 7 Ir. Jur., N. S. 66. 
' Re O'Connor, 27 L. T. 27. 

* Crosbie v. Murphy, 8 Ir. C. L. B. 301. 



d by Google 



BEGlTtBATION ACT, ETC. 163 

w^ the same as that of his father it was held he 
need not be styled * the younger.'^ An acconnt- 
ant's clerk, sometimes allowed by his master to 
do business on his own account, was properly 
. styled an accountant.' A description of a ship- 
broker or coal-merchant as ' merchant,' has been 
deemed sufficient.^ 

An affidavit filed with a bill of sale, given by a 
company established for trading purposes, descri- 
bed the company by its name, "The Gluccose 
Sugar and Colouring Co.," and stated the address 
as of the principal office. It was held sufficient.* 
Where a bill was given by persons styling them- 
selves " The City Investment and Advance Co.," 
it was held good, though they were not a corpo- 
ration.* 

Where the occupation of a party or witness is 
not properly stated, the onus of proof lies on the 
person impeaching the instrument.* And so under 
the Judgment Mortgage Act it was recently held 
that where a farmer and a miller were respectively 
styled esquire, the burden of proving that they 

' Foulger v. Taylor, Eng. Coanty Court Chron. 102 j reported 
on another point, 5 H. & N. 202. 

* Briggs V. Boss, supra. 

* Gugen V. Sampson, 4 F. & F. 974. 

« Shears v. Jacob, LL. R. C. P. 513; 1 H. & R. 492 ; In R« 
Bagnalstown Railway Co., 10 Ir. Jur. N. S. 253. 
» Maughan t. Sharp, 17 C. B., N. S. 443. 

* Sutton 9. Bath, 3 H. & N. 382. 
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were not esquires lay on the party objecting to 
the affidavit.^ And a certificate of the registration 
of the bill is primS. facie evidence of a proper 
affidavit having been registered.'* 

Where a bill of sale is filed accompanied by an 
affidavit which is afterwards discovered to be 
defective, the proper course is to file a new bill 
of sale and affidavit of registration, with an en- 
dorsement thereon referring to the first bill, and 
to the effect that each of them were made 
for the same purpose and relate to the same 
transaction, but that by reason of an irregularity 
in ' the affidavit of registration, it had become 
necessary to file the second bill of sale and 
affidavit of registration.' It is no objec- 
tion to the affidavit that it is entitled in the 
Queen's Bench, but stated to have been sworn 
before a Commissioner of the Exchequer, since 
he was also Commissioner for the Queen's 
Bench.* 

The second section of the act provides, that if 



^ Estate of R. Doughty, 18 L. T. N. S. 188: s. c. Ir. R. 2 Eq. 236. 

« Gugen V, Sampson, 4 F. & F. 974. See infra, p. 167. 

» Re O'Brien, 10 Ir. C. L. R. Ap. 38 ; see Re Wright, 27 L. T. 
192, and supra, p. 138. 

* Cheney v. Courtois, 13 C. B. N. S. 634. So as to error in date 
of jurat, Hollingsworth v. White, 10 W. R., 619. And in amount 
stated to he secured, Elliott v. Freeman, 7 L. T., N. S. 715 ; Bid- 
4ulph r. Goold, 11 W. R. 882. 



d by Google 



REGISTRATlOiJ ACT, ETC. 165 

such bill of sale shall be made subject to any 
defeasance, condition, or declaration of trust not 
contained in the body thereof, such defeasance, 
condition, or declaration of trust shall, for the 
purposes of this act, be taken as part of such bill 
of sale, and shall be written on the same paper or 
parchment upon which such bill of sale shall be 
written, before the time when the same or a copy 
thereof shall be filed, otherwise such bill of sale 
shall be void to all intents and purposes as against 
the same persons, and as regards the same property 
and effects, as if such bill of sale or copy thereof 
had not been^ filed according to the provisions of 
the act. The conditions and declarations of trust 
requiring to be registered are confined to those in 
favor of the grantor.* When the bill was from A. 
to B., but C. was the person who really advanced 
the money, it was deemed that there was no such 
trust as should appear, although in equity B. might 
be looked on as trustee.* But if C. had an equity 
of redemption, that should have appeared.' 
Where S. took an absolute bill of sale from H. to 
secure £1000, and it was alleged that this bill was 
collateral with a mortgage of lands of H., and that 
there was a trust to hold the goods in the 

» Robinson v. Collin (rwood, 17 C. B. N.S. 777. As to the judg^ 
ment of Byles, J., collate s. c, 34, L. J. C. P. 18, 

Mb. 
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grantor's favor in case the monies were paid 
oflF by the mortgage of the lands, it was held 
that such a trust was of the same nature merely 
as the trust which in equity is implied in the 
case of every mortgage for the grantee to 
account to the grantor for the surplus,' and 
that it need not have been made to appear within 
this section.* 

The third section contains provisions requiring 
the Masters^ of the Court of Queen's Bench to 
cause every bill of sale and every schedule, inven- 
tory, and copy filed in his office, to be numbered, 
and to keep in his office a book in which is to be 
entered an alphabetical list of every such bill of 
^ale, containing therein the name, addition, and 
description of the person making or giving the 
same, with other particulars, and also the name, 
addition, and description of the person to whom, 
or in whose favour the same shall have been given,* 
together with the number and date of the execu- 
tion and filing of the same, and the sum for which 
the same has been given, and the time or times (if 

.» See Maughan v. Sharp, 17 C. B., N. S. 465 ; and infra. 
' Smith V, White and others, Consol. Nisi Prius, Coram Keogh^ 
J., May 7, 1869. Supra pp. 167, 161, et infra, p. 170. 

* Clerk of the docquets and judgments in Court of Q. B., in 
England. And see as to the nature of the officers' fnncUons, Need- 
liam 9. Johnson, 8 B. & S. 190. 

* Robioson v. CoUingwood, 17 C. B., N. S. 443, snpra. 
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any) when the same is thereby made payable 
according to the form contained in the. schedule 
to the act ; which said book or books and every 
bill of sale or copy thereof filed in said office, 
may be viewed by all persons at reasonable times^ 
paying to the said Master^ for every search against 
one person a sum of six-pence. And in addition 
to the last-mentioned book or index, in which 
he shall cause to be fairly inserted, as and when 
such bills of sale are filed in manner aforesaid, 
the name, addition, and description of the per- 
son making or giving the same, and also of the 
persons in whose favour the same %hall have 
been given, but containing no further particulars 
thereof ; which last-mentioned book or index all 
persons shall be permitted to search for them- 
selves, paying to the said Master for such last- 
mentioned search the sum of one shilling. 

The book required by this section is of such a 
public nature that certified extracts are admissible 
evidence under the 14 and 15 Vic. 99, 14, and 
prove the time the affidavit has been filed as well 
as the time the bill. was filed.** 

The fourth section provides for the fees payable 
on filing the bill of sale, and for the accounting 
for and application of same. 

^ Clerk of the docqnets and judgments in England. 
• Grindell ©. Brendon, 6 C. B. N. S. 602 ; Sutton v. Bath, 1 F* 
St F. 152 ; Gugen v. Sampson, 4 F. & F, 974 ; supra, p. 164, 
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The fifth section enacts, that any person shall be 
entitled to have an office copy or an extract of 
every bill of sale, or of the copy thereof, upon 
paying for the same at the like rate as for office 
copies of Judgments in the said Court of Queen's 
Bench.^ 

The sixth section provides for satisfaction being 
entered upon bills of sale. It declares that it shall 
be lawful for any Judge of the Court of Queen's 
Bench^ to order a memorandum of satisfaction to 
be written upon any bill of sale or copy thereof, 
respectively as aforesaid, if it shall appear to him 
that the debt (if any) for which ^jxch. bill of sale, 
is given as security, shall have been satisfied or 
dscharged.3 

As the. entry of satisfaction will be attended 
with some expense, it will, probably, by many 
persons be neglected. However by others this 
consideration will not be regarded compared with 
the inconvenience that might arise from having 
an unsatisfied deed of this nature appearing on 

» Sutton V. Bath, 1 F. & F. 152, supra. And see 29 & 30 Vic. 
96, Eng. 

' This jurisdiction is peculiar to the Q. B., and a Judge of ano- 
ther Court sitting in Consolidated Chamber, cannot exercise it, 
Marchbanks r. Fleming, 8 I. C. L. R. Ap. 29. 

' The affidavit must show conclusively that the debt has been 
paid: the words of the statute must be followed. Ex parte Cave, 2 
Jr. J., N. S. 310; De Bastos v. Wilmot, 1 Hod. 16; Davis v. Jones, 
5 Dowl. 603; Atkinson v. Jones, 2. A. & E. 439. 
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record against them. A written memorandum of 
satisfaction signed by the grantee ought always 
to be endorsed on the bill or copy when it has 
been satisfied. 

The mode of entering a memorandum for the 
satisfaction of a bill of sale is as follows: Pre- 
pare a satisfaction-piece according to the form 
given in the Appendix ;» and get it signed by the 
grantee in the presence of a witness, who will 
make the affidavit at foot. Give a brief of the 
satisfacti6n-piece and affidavit to counsel, to apply 
to the Court of Queen's Bench for an order, ** that 
a memoranduni*of satisfaction be entered or written 
upon the original or copy bill of sale filed with 
the Master of the said Court, and also in the books 
kept in the said Master's office." * ♦ 

When the order is obtained, take it to the Mas- 
ter of the Court, who will have the proper entries 
made. 

A recent case of Waterton v. Baker,* may here 
be referred to. It appeared that the goods of a 
debtor having been seized under a county-court 
execution, A. set up a claim to them under a bill 
of sale to secure the repayment to him of a sum 
of money lent to the debtor. Under the power 
given to A. by the bill of sale to sell, and out of the 
proceeds reimburse himself, and to pay the surplus 

' See Form, Appendix. 
» 17 L. T., N. S. 494. 
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to the debtor, A. had sold sufficient to repay the 
amount of the original loan, and the amount of a 
distress levied on the farm of the debtor and of 
rent due by him; but A. had not been repaid a 
further sum advanced by him subsequent to the 
county-court execution, to pay a quarter's rent of 
the farm falling due on the day after the date of 
the execution. It was held that A. had paid the 
last-mentioned sum of his own wrong ; and that 
he could not, after the bill was actually paid, set 
up the bare legal property vested in him by it as 
against the execution-creditor. In the case of 
Smith V. White,^ the material fiicts, so far as 
necessary for the present reference, were as 
follows : — It appeared that H. presented a petition 
as an arranging trader to the Court of Bankrupt- 
cy on the 4th of June 1867. At the first private 
meeting on the 2nd of July, a proposal to pay 20s. 
in the pound by three instalments at six, eight 
and twelve months, was accepted by a resolution, 
which provided that all the estate and effects of 
H. should vest in J. the official assignee, and F. as 
a trustee for the creditoiS, and, at the second 
private meeting on the 30th, this resolution was 
confirmed by the Court. The first and second 
instalments were paid, but it appeared that, for 
the purpose of securing the second, H. on the 17th 
of August, executed a bill of sale of his chattels 
1 Supra, p. 166. 
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in William-street to J. and F.— there having been 
no order of the Court to have such executed — ^and 
this bill was duly registered. When the third 
instalment amounting to £825 was coming due, 
H. applied to A. to obtain a loan to meet the in- 
stalment, and A. for that purpose applied to C, 
and proposed that C. should receive as security a 
mortgage from J. and F. of the landed property 
of H. and also an assignment of the bill of sale. 
C. offered to lend £1000 to pay the instalment 
and some other debts of H., and it was arranged 
that A. also would lend £20 to pay another 
creditor, and should have the first lien on the bill 
of sale for this £20, and also for £100 untaxed 
costs due to him by H. On the 4th and 7th of 
December, 1868, C. advancing the money, J. and 
F. were paid the third instalment, and A. advan- 
ced his £20. But it being found that no consider- 
ation was stated in the bill from H. to J. and F. 
and that it did not include the lease of the 
William-street premises, a new bill of sale (abso- 
lute in form) was taken instead on the 5th of 
December, — H. assignlhg to S. as a trustee for C. 
the lease of the William-street premises and the 
chattels therein. This bill was registered, but it 
was argued the registration was insufficient.^ 



' See supra, pp. 157, 161-6. It was not alleged that it need 
not be registered as including the leasehold, (Mort<m v. Wood, snpra, 

i2 
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But no memorandum of satisfaction was entered 
on the former bill from H. to J. and P. to secure 
the second instalment, which had been subsequent- 
ly paid. And it appeared that W. having recovered 
judgment on the 25th of August, 1868, against H., 
this bill of J. and F.'s was set up as a valid bill 
against the sheriff, whereupon a return of nulla 
bona had been made on a writ of fi.fa. lodged with 
him. On the 2nd January, 1869, A. received pos- 
session of the chattels and placed a caretaker in 
occupation pending an arrangement to let the con- 
cerns, and this it was urged on the one hand, was a 
taking possession on behalf of S., it being on the 
other hand contended that S. never acquired posses- 
sion.* Subsequently another execution was sent in 
by W., against the chattels, on foot of a judgment 
against H., and S. set up the biU of 5th December. 
An interpleader issue having been directed by 
the Queen's Bench it was maintained on the part 
of W. the defendant, that S. the plaintiff had no 
legal title to the goods, owing to the existence of 
the prior bill of sale to J. and F., on which no 
memorandum of satisfaction had been entered,* 
and also inasmuch as they were vested in J. and F. 

p. 148). Nor as being within the exception for the benefit of credi- 
tors, supra, p. 149. 

* See 8npra,'p. 154. 

• See Gadsden v. Barrow, 9 Ex. 514; Watertonr. Baker, snpra; 
Cooper V. Braham, supra, p. 4; and see infra, pp. 189, 190* 
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upon the confirmation of the resolution of 30th 
July.^ Keogh, J. however, declined to direct in 
favor of the defendant, and the Jury finding the 
bill was bonS. fide returned a verdict for the 
plaintiff.^ 

' See snpra, note 2; and see Morgan v. Knight. 15 C. B. N. S. 
669. 

' A motion on behalf of defendant for a new trial is pending for 
Michaelmas Term, 1869, when the yarioos points involved will be 
re-argued. 
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CHAPTER V. 

PROCEEDINGS UNDER BILL 0? SALE. 

TAKING POSSESSION — ^REMOVAL OF THE GOODS — 
SALE — INTBEPLBADER, ETC. 

The next question that will arise will be as to 
when the grantee will be entitled to the possession 
of, or the absolute property in goods mortgaged. 
When a debt had been secured by a bill of sale, 
and also by a bill of exchange, though the latter 
was still outstanding the rights under the former 
were deemed not to be suspended.^ On the other 
hand, in general, when a simple contract security 
for a debt is given, such as a bill or note, it is ex- 
tinguished by a specialty security, such as a bill 
of sale, if the remedy given by the latter is co-ex- 
tensive with that which the creditor had upon the 
former; but when there is that in the instrument 
which shews that the parties intended the original 
simple contract security to remain in force, the 
new security by way of specialty has not the effect 
of extinguishing it — as when the language of a 
bill of sale shews it was merely intended as a fur- 
ther secilrity for a debt secured by a prior note.** 
When a bill of sale to secure payment of a cer- 

» Bramwell v. Eglinton, 5 B. & S. 39; L. R., l.Q. B. 494. 
* Twopenny v. Young, 3 B. & C. 208. 
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tain sum by instalments, provided that if the 
mortgagor should make default in payment of 
any one, the whole amount should be immediately 
due and payable ; and by parol arrangement the 
time for payment of certain instalments was ex- 
tended, and before the lapse of the time so ex- 
tended the mortgagee took possession and sold 
the goods, it was held he was liable in damages — 
notwithstanding the rule that the terms of a deed 
cannot be contradicted by parol or a parol license 
set up in answer to a deed.^ There the question 
turned on the words ** make default^'' and had the 
words been, " If the mortgagor shall not pay on 
the specified days," he could not have set up the 
parol enlargement of the time.** The deed con- 
tained no proviso that the mortgagor might retain / 
possession till default, but though that was not 
specially stated, and the property passed to the 
mortgagees, yet the mortgagor in that case had 
clearly reserved to him a special property in the 
goods until he made default. When the loan is 
not to be repaid until demand and the mortgagor 
is to retain possession until default, the require- 
ments of the deed should be strictly complied with 
if it prescribe the manner in which the demand is 
to be made. And if not paid the security becomes 
absolute. 

> Albert ». Grosvenor Investment CJo., L. R. 3 Q. B., 123: 8 B. . 
& S. 664; 37 L. J., Q. B., 24. » lb. 
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It is not necessary that the demand should be 
made by the mortgagee ; his agent may do so; 
And it appears that even a third person, wholly 
unauthorized, can make the demand. And all 
that is required to make good his proceeding is 
the subsequent ratification by the principal.^ 

But where the attorney of the grantees drew 
up the demand in writing and placed it in the 
hands of a bailiff, who delivered it to the grantor 
at the house, but did not communicate that pay- 
ment was to be made to the bearer, a seizure was 
held to have been premature.' And "a demand 
made on the grantor's wife has been deemed 
insufficient, nothing being shown that a demand 
was impractible to be made on her husband, and 
the deed containing no stipulation that it might 
be left at the grantor's dwelling-house.' To secure 
a floating balance, the plaintiff in a recent case* con- 
veyed to the defendants by a bill of sale certain 
machinery, &c., in and upon plaintiffs mill. There 
was a proviso for redemption in case the plaintiff 
should '* instantly on demand, and without delay 
on any pretence whatever" pay the sum due. And 

» Per Parke, B., in Bird v. Brown, 19 L. J. 158, Exch. Query 
as to whether a saflficient demand may be made by one only of 
two grantees? See Arkins ». Brunton, 15 L. T., N. S., 84 ; 11 
Jr. Jur., N. S., 149. 

* Toms V. Wilson, 4 B. & S. 442. 
» Belding v. Reed, 3 H. & C. 956. 

* Massey v. Sladen, L. R., 4, Ex. 13, 
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it was declared that the demand might be made 
personally, or by giving or leaving verbal or writ- 
ten notice to or for him at his place of business, 
&c. ; but so nevertheless that a demand should in 
fact be made. In the Plaintiffs absence from his 
place of business, the demand was made by defen- 
dant on plaintiff's son, who stated his inability to 
meet it, and defendants seized immediately. It 
was held that the notice required by the deed was 
intended to be such as might be reasonably sup- 
posed to reach plaintiff, and to give him an 
opportunity of complying with it in a reasonable 
time, and the seizure was therefore not justified. 
But ** it may be that if a personal service had been 
made on the plaintiff, the defendants might have 
seized immediately afterwards, making the seizure 
in effect concurrent with the default."^ Where the 
assignor covenanted that immediately upon default 
it should be lawful for the assignee forthwith to 
seize, &c., and there was a proviso that the assignor 
should possess until default on a distant day, or 
until some earlier day appointed by the assignee 
by notice in writing, nothing being stated in the 
deed as to the duration of the notice, it was held 
the assignee was liable for seizure on an earlier 
day after a written notice to pay in so short a 
time on the same day as to allow of no time for 
getting the money, it being left to the jury 

» Per Channel, B. 

i3 
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whether such notice was reasonable.^ Half an hour 
has been held insuflScient.* And, if the demand 
is not made by the creditor himself, a reasonable 
time should be allowed in order to inquire into 
the authority of the person making it to receive 
the money.' Under the Friendly Societies Act, 
which requires the representatives or assignees 
of a deceased or bankrupt officer of the society 
upon demand in writing to pay moneys due to the 
society before his other debts, it was held that a 
bill in Chancery to recover the amount was a suffi- 
cient demand in writing.* 

After demand and default in payment, 
but not before,* the mortgagee may maintain 
an action of trover for the goods against a 
stranger or the mortgagor on refusal to deliver 
them. And a mere written memorandum of 
agreement to mortgage has been held to pass the 
immediate interest in the goods out of the mort- 
gagor at law, so that the party deriving under 
the agreement was enabled to maintain trespass.' 
If properly prepared the mortgage will entitle th^ 
mortgagee as against the mortgagor to his cost? 

» Rogers v. Mutton, 2 F. & F., 768 ; Brighty v. Norton, 8 B. & 
S. 305; 2 F. & F. 723; Toms r, WiUon, 4 a & S. 442. 
> lb. 
^ Toms V, Wilson, sapra. 

* Absolom V. Gething, 32 Beav., 322. 

* Bradley v. Copley, 1 C. B., 686. 

* Thompson v. Pettite, 10 Q. B., 101. 
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of any action relating thereto.^ We have already- 
seen that if the goods have been acquired after 
the execution of the bill of sale, the possession 
must be with the assent of the grantor, unless 
indeed the grantor have ratified the deed by some 
other act done with that view after his acquiring 
property in the goods, or else no property will 
pass at law to the grantee.* Where the deed 
contained a power if the loan and interest were 
not paid on demand to enable the grantor, or 
any one authorized by him, from time to time, 
until they were fully paid, to enter by any ways 
or means he thought proper on the premises in 
the grantor's occupation from time to time, and 
there distrain the goods there found for the moneys 
due, it appeared that the grantee might on duly 
making the required demand take possession and 
sell the after-acquired property of the grantor 
found on the premises, and which the deed also 
purported to convey.' 

And when the deed contains a power of disposi- 
tion over after-acquired property of the donor, 
by executing an assignment as the donor's attorney, 
the donee, before removing any of the goods, 
ought to exercise such power, by assigning,* as 
the attorney in the name and on behalf of the 

» Blackford v. Davis, L. R. 4, Ch. Ap. 304. 

« See ante, p. 6. ' Belding v. Reed, 3 H. & G. 95^. 

* For Form of Assignment, see Appendik. 
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donor, to a trustee for himself, all the goods^ 
chattels, and personal effects of the donor, and 
deliver over the possession thereof; or make such 
transfer by delivery only. It would seem that 
if the grantee take possession of goods assigned 
by bill of sale before the day named for payment, 
he would not be divested of his rights and interest 
under the bill, and would be exposed at most to an- 
action of trespass or for breach of contract, and 
to merely nominal or substantial damages accord- 
ing to circumstances.^ 

It not unfrequently happens that those who 
are in possession even of the goods comprised in 
the security, and specifically assigned, refuse to 
allow the grantee to possess himself of them ; and 
that he cannot do so without committing a breach 
of the peace, or using force or violence. If, 
under such circumstances, his bill of sale is not 
so prepared as to justify the breaking into the 
premises where the property may be, he must 
await the issue of legal proceedings in an action 
of detinue or trover against those who retain 
possession against him. But if the bill of sale is 

» Johnston v, Stear, 16 C. B. N. S. 834; Briefly r. Kendall, 17 
Q. B. 943 ; Donald v. Suckling, 1 U R. Q. B. 685; Brighty v. 
Norton, 2 F. & F. 723, note c; Thomas v. Harris, 1 F. & F. 67; 
27 L. J. Ex. 353; Pigot r. Cubley, 16 C. B. N. S. 669 ; HaUiday 
V. Holgate, L. R. 3, Ex. 299 ; Albert v. Grovenor Invest Co., L. 
B., 3 Q. B. 123. And see supra, p. 4. 
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properly prepared, the grantee may break doors 
and the like, and afterwards be able to plead 
'* leave and license" to any action that may be 
brought against him by the grantor by reason of 
any force or violence which he may have found 
necessary to use in obtaining possession of the 
property. But where a grantee having demanded 
entrance by the hall-door, and on refusal having 
entered the house by opening a window, it was 
held to be illegal as he had not disclosed his 
authority or stated the purpose of his demand.^ 

With reference to this last-mentioned provision, 
it may sometimes happen that others besides the 
owner of the goods and chattels should join in 
the bill of sale. The Author was professionally 
engaged in a case where it became necessary to 
take forcible possession, and it was admitted that 
the goods included in the bill of sale were duly 
vested in the grantee, but as it appeared the house 
belonged to another party — a member of the 
grantor's family, — the grantee was cautioned by 
notice not to enter upon the premises ; or that if 
he did so, he should be treated as a trespasser. 
However, it being a case, not an uncommon one^ 
in which it was more desirable to run the risk of 
an action, than jeopardise the security by leaving 
the goods in the possession of the grantor, the 

J Arkins v. Brunton, 15 L. T. N. S. 8i ; 11 Ir. Jur. N. S. 14^. 
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grantee entered, and the whole matter was subse- 
quently arranged without resorting to the removal 
or sale of the property. 

After taking possession, the next step is the 
removal of the property. The use of a schedule 
here is important. If you have one, you only 
require to see that the goods scheduled, and none 
others, are taken. Thus the responsibility attend- 
ing the removal of articles not the property of the 
grantee may be avoided. 

The too frequent practice of suspending for a 
few days the removal of the goods — Cleaving a 
man in possession in the mean time-— is for many 
reasonsobjectionable,andcanndt Be safely followed. 
Other creditors are likely to press their demands, 
which might divest the grantee of his property, 
or give him much trouble and annoyance. The 
landlord might distrain for rent, and then pay 
himself at the expense of the holder of the bill of 
sale. The grantor might become bankrupt or 
insolvent, in either of which cases important 
questions would arise, the result of which it would 
be difficult to foresee. Therefore, however dis- 
agreeable the duty of removing the goods from 
the possession of the donor is, it is one the perfor- 
mance of which should not be delayed. In one 
case in which the author was engaged, fixtures 
had been conveyed by a bill and a person placed 
in possession, but the fixtures were not severed 
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or removed. The freehold was subsequently sold 
in the Landed Estates Court, and an injunction 
was then granted to restrain the sale of the fixtures 
under the bill of sale, as they passed to the pur- 
chaser in the Landed Estates Court as part of the 
freehold by his indefeasible conveyance. 

It is a rule of equity that a mortgage cannot be 
made irredeemable : ' once a mortgage, always a 
mortgage.'^ And so a mortgagee will not be 
allowed to stipulate for the purchase of the pro- 
perty at a fixed price in case of default.'^ But the 
rule does not prevent a mortgagee agreeing with 
the mortgagor for preference of preemption in 
case of a sale.® And the rule must also be distin- 
guished from a class of cases where there is an 
absolute bonli fide sale and conveyance with a 
collateral agreement for re-purchase, and re-con- 
veyance on re-payment of purchase- money within 
a stipulated time.* Whereas in a mortgage of 
personalty,* or land even after forfeiture by law 
the mortgagor has his right of redemption in 
equity, in the case of sale with a right of re-pur- 
chase, the time limited ought strictly to be observ- 
ed, and there is no principle on 'which the court 

> Seton V. Slade, 7 Ves. 265. 

« Re Edwards, 11 Jr. Ch. R., 367. 

' Orby V. Trigg, 9 Mod. 2; Cookson v. Cookson, 8 Sim., 529. 

* Alderson v. White, 2 De G. & J., 97. 

* Kemp V. Westbrook, 1 Ves., 278. 
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can relieve if it be not so observed.^ In a recent 
case,* A. and B., mortgagees, transferred their 
mortgage to W., who gave no notice to the mort- 
gagors. Subsequently the mortgagors intending 
to redeem, paid the amount received by the mort-/ 
gage to the solicitors of A. and B. without ascer- 
taining that they were authorised to receive iti 
The solicitors misappropriated the money. A. and 
B. executed a deed, prepared by their solicitors, 
but without perusing the same, or knowing its 
contents, which contained a recital acknowledging 
the receipt of the money, and which purported to 
to convey the property by the direction of the . 
mortgagors to their nominees. There was no 
proper receipt indorsed on the deed. W. having 
filed a bill for foreclosure against the mortgagors, 
it was held that, notwithstanding his laches in not 
giving notice to the mortgagors, he was entitled 
to foreclose, and that the payment to the solicitors 
had been made by the mortgagors in their own 
wrong. 

The goods may be sold by the mortgagee under 
the power contained in the mortgage, or by 
virtue of his right of property acquired by the 
mortgage having become absolute. And, such a 
sale made by a mortgagee under a power or trust 



* Barrel v, Sabine, 1 Vera., 268. 

• Wellington v. Tate, 20 L. T., N. S., 637. 



Digitized by CjOOQ IC 



PROCEEDINGS UNDER BUX OF SALE. 185 

in the mortgage being valid, the purchaser on 
taking a conveyance from the mortgagee will 
hold the property free from the mortgagor's equity 
of redemption.' But it is well settled that though 
>a mortgagee's power of sale confers a clear right, 
it must be exercised with a due regard to the 
purpose for which it is given. A mortgagee with 
such a power stands in a fiduciary' character, and, 
unlike an ordinary vendor selling what is his own, 
he must take all reasonable means to prevent any 
sacrifice of the property, inasmuch as he is a trus- 
tee for the mortgagor of any surplus money or 
goods that may remain.* It is held that a mort- 
gagee of land, in possession, selling under unfavour- 
able circumstances is liable to be charged with the 
difference between the price at which the sale took 
place, and that which would have been fixed for a 
reserved price, if sold under a decree of the court.* 
But there is no duty imposed by law on the hold- 
er of a first bill of sale, towards the holder of a 
•second, so as to give the latter a cause of action 
against the former for selling at a sacrifice.* And 



* Clay V. Sharp, 18 Ves. 346; Corder v. Morgan, ib. 344; Alex- 
ander V. Crosby, 6 Ir. Eq. R. 613. 

' Jenkins v. Jones, 2 Giff. 99; see Harper v. Hayes, ib. 210, A. c 
on app. 2 De G. F. & J. 642 ; Maughan v. Sharp, 17 C. B, N. S. 
465. 

» WolflFv. Vanderzee, 20 L. T. N. S. 363; 17 W. R. 647, 

* Maughan v. Sharp, 17 C, B, N. S. 443, 
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a mortgagee contracting to sell according to a 
power of sale, may allow part of the purchase- 
money to remain outstanding on a mortgage of 
the property through the power of sale, has no 
mention of any such privilege.^ And he may 
sell either the whole of the property or only a 
sufficient part to satisfy the sum due for principal, 
interest and costs. 

Should the goods be seized by the sheriff under 
an execution at the suit of an adverse creditor, 
the grantee of the bill should serve notice on the 
sheriff, claiming the goods under his bill. The 
sheriff may then obtain an order for the creditor 
and grantee to interplead, in order that the right 
to the ownership may be established.* 

Where a writ of fi. fa. having been delivered 
to the sheriff, the officers proceeded to the de- 
fendant's premises to execute it, and found a 
claimant under a bill of sale in possession, by 
whom, notwithstanding service on him of an inter- 
pleader summons, the goods were carried away; 
it was held that, even if the claimant were the 
true owner, he had been guilty of contempt of 
court,' The grantee claiming the goods must 
support his claim by an affidavit for the purpose 

« Thurlow V. Mackeson, 88 L. J. Q. B. 57. 
« 9 & 10 Vic 64 Ir.: 1 & 2 WiU. 4, 58; 1 & 2 Vic. 45 ; C. L. 
P. Act, 1860-^Eng. 

• Ckwper v. Asprey, 3 B. & S. 932. 
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of the interpleader motion, but not necessarily 
his own affidavit ;^ and it is not enough to serve 
a copy of it on the sheriff, but the execution- 
creditor also is entitled to a copy that he may 
have an opportunity of examining the claim before 
being called upon to say if he will accept an 
issue.^ But no one has a right to be heard against 
the rule or summons obtained by the sheriff unless 
called upon by it, although he is in fact a claimant.' 
If the claimant being called upon fail to appear, 
he is barred as against the sheriff, but the latter 
is not entitled to costs against him,* and any 
remedy he may have against the execution- creditor 
will be left open.* If having appeared he aban- 
dons, he may be barred on motion by the execution- 
creditor. Should the execution-creditor not 
appear on the motion, the claimant will be entitled 
to his costs.^ But not so if the property seized 
had been so placed that it might reasonably have 
been supposed to belong to the defendant.^ The 
court will order proceedings against the sheriff to 
be stayed until the trial of an issue, and in the 
meantime give such directions respecting the sale 

* Webster v. Delafield, 7 C. B. 187. 

* lb. Smith V, Craig, 16 Ir. C. L. R. Ap. 6. 
« Clarke v. Lord, 2 Dowl. 55. 

* Jones V. Lewis, 8 M. & W, 264. 

* Ford V. DiUy, 6 B. & Ad. 885. 

* Beswick v, Thomas, 5 D. P. C. 458. 
7 Phibbs V. Phibbs, 3 Ir. Jur. 96. 
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of the goods, and the application of the proceeds 
or value thereof, as shall appear to be just.* 
Where an execution is levied by seizure, but the 
sale is suspended by an interpleader order, and 
before the sale a petition for an adjudication of 
bankruptcy is filed against the execution-debtor, 
on which he is afterwards adjudicated a bankrupt, 
the case is within the Bankruptcy Consolidation 
Act, sec. 184, English, and section 329 of the 
Irish Act, and the execution-creditor will lose the 
full advantage of his execution.^ And probably for 
the future judges will be careful how they arrest 
the sheriflF's action, and will leave him to sell in 
order not to deprive the execution-creditor of his 
advantage.' Where goods have been wi*ongfully 
seized under a fi. fa., and are afterwards sold un- 
der an interpleader order, the execution-creditor 
is not liable for any loss that may accrue by such 
sale, or by any proceedings subsequent to the 
interpleader order.* The court has power under 
the interpleader statutes to direct, if it thinks fit, 
an action of trover to be brought against the 
execution-creditor instead of the ordinary issue.* 
If an interpleader issue is directed the claimant is 

» See C. L. P. Act, 1860, ss. 13, 14, Eng. 

« O'Brien v. Brodie, L. R. 1 Ex. 802, snpra, p. 122. 

• Per Pollock, C. B. ib. 

* Walker v. Olding, 1 H. & C. 621. 

^ GUhool^ V, Coogan, 5 Ir. Jar., 244, 
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made plaintiff and the execution-creditor defend- 
ant. Semble that mere legal objections, as for 
instance to the description of the parties to a bill 
of sale, should be urged on the interpleader motion 
and are not admissible at the trial of the issue. ^ 
And when the occupation of a party or witness is 
not stated in a bill of sale, the onus of proof 
thereof in an interpleader issue lies on the party 
seeking to impeach the instrument.® And the court 
is not bound to adhere strictly to every technical 
rule in the trial of interpleader actions.* And so 
where the amount secured by a bill had been paid, 
the mortgagee was not allowed to set up the bare 
legal property vested in him as against the execu- 
tion-creditor.* If the claimant shew he has an 
interest in the goods, and the debtor has none, 
the claimant cannot be defeated by proof that the 
legal title is in some third party not claiming 
through the debtor, though it would seem that 
he may if the third party do so claim.* Nor can 
a bill of sale prior to the claimants, and invalid 
against an execution-creditor under the Bills of 
Sale Act, but valid against the claimant, be set 

» Gagen v, Sampson, 4 F. & F. 974. 

« Sutton V. Bath, 3 H. & .N., 382, supra, p. 163. 

' Waterton v. Baker, 17 L. T., N. S., 494, supra p. 169. 

♦ lb. 

* Green v. Stevens, 2 H. & N. 146; Shingler v. Holt, 7 ib. 66; 
Bird V. Crab, 80 L. J. Ex. 318. 
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Up to defeat his title.* But in Gadsden v. Barrow* 
the execution-creditor was allowed to set up a valid 
bill of sale by the debtor prior to that under which 
the claimant made title.^ On the other hand the 
execution-creditor cannot be defeated by proof of 
title in some third party inconsistent with the title 
of the claimant.* And as between the grantee 
and the execution-creditor, the latter cannot set 
up the rights of the assignees of the grantor in 
bankruptcy under the bill as being an act of bank- 
ruptcy.* It seems that the claimant may on the 
trial of the issue rely upon two distinct and in- 
consistent titles under collateral securities, ex. g., a 
bill of sale and a judgment on a bond even though 
on the interpleader motion he relied only on one 
of them.* Where on an interpleader issue, there 
being strong evidence that the claimant had 
been privy to a scheme to defeat and defraud the 
execution-creditor not only after but before the 
judgment, and that in pursuance of this scheme 
he had taken a transfer of the property of the 
debtor his partner ; it was held, nevertheless, that 

» Edwards v, English, 7 E. & B., 664 ; see supra, p. 135. 
« 9 Ex. 614; 23 L. J. Ex. 134. 
' See Smith ». White, supra, p. 170. 

\ Came v, Brice, 7 M. & W., 183; Belcher v. Patten, 6 C. B. 
608. 

* Curties v. Jacob, 16 L. T. N. S., 674. 

• Goodfellow V, Hunter, 9 Ir. Jur. N. S. 48 ; sed quere per Chris- 
tian, J. 



d by Google 



INTERPLEADER. 191 

thougli if it were meant merely as a trick and a 
device by way of 'pretended transfer it was invalid, 
yet if as between the parties it was intended to 
take effect then whatever its object it was valid.* 
As between the parties the successful party is 
entitled to the whole of his costs as against the 
other .^ Where a verdict had at the first trial upon 
an interpleader issue is set aside for misdirection 
and a second trial had, the court will not grant 
the costs of the original trial, but will allow the 
costs of the second trial and of the motion.' When 
the interpleader ordfer directed the goods to be 
sold and their produce to be lodged in court, 
pending the trial and the jury found that all the 
goods seized were included in a bill of sale of the 
plantiff's, save goods of the value of £23; it was 
held the plaintiff was entitled to the costs of the 
interpleader order and issue, and also tp draw the 
amount produced by the goods covered by his bill 
of sale free of sheriff's poundage ; and that the 
plaintiff and the defendant in the issue should pay 
the sheriff the expenses of the sale in the propor- 
tion to the sums to which they were entitled, the 
sheriff to have his poundage only upon the sum to 

> Luff ». Horner, 3 F. & F. 480. 

» Seaward v. Williams, 1 D. P. C, 628; Scales r. Sargeson, 3 
ib. 707; Wills v, Hopkins, ib. 346; Staley v. Bedwell, 10 A. & E. 
U6. 

' Doolan v, Gorman, 6 Ir. Jur., N. S., 3ff6. 
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which the execution-creditor was found to be 
entitled.* And it seems the sheriff is entitled to 
get from the plaintiff who succeeds as claimant in 
an interpleader issue the expenses of keeping live 
stock seized under a fi. fa. of which the plaintiff 
might upon giving security to the sheriff have 
obtained possession.^ In an interpleader suit 
settled by consent of the parties before trial, 
the sheriff out of moneys realised from a sale, 
directed by an order of the court, is not entitled 
to deduct head-rent paid by him, poundage or the 
expenses of keepers prior to the date of the sum- 
moning order.^ On the bankruptcy of a debtor 
before sale of his goods by the sheriff who ob- 
tained an interpleader order, the sheriff could not 
obtain his costs of the order though therein 
declared entitled thereto.* A claimant in an 
interpleader issue who is out of the jurisdiction 
will be ordered to give security for costs.* Where 
a sum of money had been paid into court to await 
the result of an interpleader issue and the execu- 
tion-creditor who was defendant in the issue lived 
abroad and was ordered to provide security for 

* Vanston v. Symes, 14 Ir. C. L. A p. 3. 

« Taaffe v. Tyrrell, U Ir. C. L. R. Ap. 27; but see Dabbs v. 
Humphries, 3 D. P. C. 377; Scales v. Sargeson, 4 id. 231. 
=» Kelleher v. Lane, 8 Ir. Jur., N. S., 419. 

* M'Donnell r. Doherty, 15 Ir, C. L. R., Ap. 3. 

» Hoban v, Munro, Ir. Jl., 2 C. L., 74; Webster v. Delafield, 7 
C. B. 201. 



d by Google 



INTEBPLEADEB. 193 

costs, and for that purpose proceedings were 
stayed ; the court about five months afterwards, 
as no security had been given, granted the claim- 
ant liberty to sign judgment for the money in 
court unless defendant found security in a fort- 
night.* 

1 Melin v. Damont, 20 L. T., N. S. 366. 
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APPENDIX. 
STATUTE 

17 & 18 VIC. Cap. 56.^ 

An Act for the Begistration of Bills of Sale in Ireland, 

Zlst July, 1864. 
WfiEBEAS frauds are frequently committed upon creditors 
by secret bUls of sale of personal chattels, whereby persons 
are enabled to keep up the appearance of being in good 
circumstances and possessed of property, and the grantees 
or holders of such bilk of sale hare the power of taking 
possession of the property of such persons, to the exclusion 
of the rest of their creditors : For xemedy whereof be it 
therefore enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons in this present Parliament 
assembled, and by the authority of the same, as follows : 
1. Every bill of sale of personal chattels made after 
the passing of this act,' either absolutely or conditionally 
or subject or not subject to any trusts, and whereby the 
grantee or holder shall haVe power, either with or without 
notice, and either immediately after the making of such 
bill of sale or at any future time, to seize or take posses- 
sion of any property and effects comprised in or made 
subject to such biU of sale, and every schedule or inven- 
toxy which shall be thereto annexed or therein referred 
to, or a true copy thereof, and of every attestation of the 

> 17 & 18 Vic. 36, Eng. 

« 81st July, 1864.— 10th, ib. Eng. 
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execution thereof, shall, together with an affidavit of the 
time of such bill of sale being made or given, and a de- 
scription of the residence and occupation of the person 
making or giving the same, or, in case the same shall be 
made or given by any person imder or in the execution of 
a process, then a description of the residence and occupa- 
tion of the person against whom such process shall have 
issued, and of every attesting witness to such bill of sale, 
be filed with the Master of the Court of Queen's Bench 
in Ireland* within twenty-one days after the making or 
giving of such bill of sale (in like manner as a warrant of 
attorney to confess judgment in any personal action is 
now required by law to be filed), otherwise such bill of 
sale shall, as against all assignees of the estate and effects 
of the person whose goods or any of them are comprised 
in such bill of sale, imder the laws relating to baukruptcy 
or insolvency, or under any assignment for the benefit of 
the creditors of such person, and as against all sherifib 
officers and other persons seizing any property or effects 
comprised in such bill of sale in the execution of any 
process of any court of law or equity authorising the 
seizure of the goods of the person by whom or of whose 
goods such bill of sale shall have been made, and against 
every person on whose behalf such process shall have been 
issued, be null and void to aU intents and purposes what- 
soever, so far as regards the property in or right to the 
possession of any personal chattels comprised in such bill 
of sale which at or after the time of such bankruptcy, or 
of filing the insolvent's petition in such insolvency, or of 
the execution by the debtor of such assignment for the 
benefit of his creditorSj or of executing such process, (as 
the case may be), and after the expiration of the said 
period of twenty-one days, shall be in the possession or 
apparent possession of the person making such bill of 

1 In England with the Clerk of the Docquets and Judgments in 
the Court of Queen*8 Bench. 
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sale, or of any person against whom the process shall have 
issued under or in the execution of which such bill of 
sale shall have been made or given, as the case may be.^ 

2. If such bill of sale shall b^ made or given subject to 
any defeasance or condition or declaration of trust not 
contained in the body thereof, such defeasance or condi- 
tion or declaration of trust shall for the purposes of this 
act be taken as part of such bill of sale, and shall be 
written on the same paper or parchment on which such 
bill of sale shall be written, before the time when the 
same or a copy thereof respectively shall be filed, other- 
wise such bill of sale shall be null and void to all intents 
and purposes, as against the same property and effects, as 
if such bill of sale or a copy thereof had not been filed 
according to the provisions of this act. 

3. The said Master* of the said Court of Queen's Bench 
shall cause every bill of sale, and every such schedule 
and inventory as aforesaid, and every such copy filed in 
his said office under the provisions of this act, to be 
numbered, and shall keep a book or books in his said 
office in which he shall cause to be fairly entered an 
alphabetical list of every such bill of sale, containing 
therein the name, addition, and description of the person 
making or giving the same, or in case the same shall be 
made or given by any person under or in the execution 
of process as aforesaid, then the name, addition and 
description of the person against whom such process shall 
have issued, and also of the person to whom or in whose 
favour the same shall have been given, together with the 
nun^ber and the dates of the execution and filing of the 
same, and the sum for which the same had been given, 
and the time or times (if any) when the same is hereby 
made payable, according to the form contained in the 

* Clerk of Docquets and Judgments in England. See 29 & 30 
Vic, 96, 7, infra, p. 202. 
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schedule to this act ; which said book or books, and every 
bill of sale, or copy thereof, filed in the said oflSce, may- 
be searched and viewed by all persons at all reasonable 
timcH, paying to the said Master for every search against 
one person the sum of six-pence, and no more, and in 
addition to the last-mentioned book the said Master of 
the said Court of Queen's Bench shall keep another book 
or index, in which he shall cause to be fairly inserted, 
as and when such bills of sale are filed in manner aforesaid, 
the name, addition, and description of the person making 
or giving the same, or of the person against whom such 
process shall have issued ; as the case may be, and also 
of the persons to whom or in whose favour the same 
shall have been given, but containing no further particu- 
lars thereof, which last-mentioned book or index all 
persons shiJl be permitted to search for themselves, 
paying to the said Master for such last-mentioned search 
the sum of one shilling. 

4. The said Master shall be entitled to receive, for 
his trouble in filing and entering every such bill of sale 
or a copy thereof as aforesaid, the sum of one shilling, 
and no more ; and the said master shall cause all fees 
received by him under this act, and all disbursements 
thereout for necessary expenses, to be duly entered in 
one or more books to be kept for that purpose in his 
office, and also the particulars and amount of every 
disbursement, and shall, within one month after the 
thirty-first day of December in each year, render a true 
and faithful account in writing to the Commissioners of 
her Majesty's Treasury of all such fees and disbursements 
in such form of account, and with such particulars of 
receipt or otherwise, and accompanied with such vouchers 
as the said Commissioners shall from time to time think 
proper to require and direct ; and if upon examination of 
any such account it shall appear to the said Commissioners 
that any fees have not been duly accounted for, or that 
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any unreasonable or improper charge or deduction has 
been made in such account, the said Commissioners may 
finally settle and adjust the same as they may think rea- 
sonable, and the said Master shall alter and amend the 
account accordingly; and the said Master shall, when 
required so to do, submit his books of account to the 
inspection of the said Commissioners, or any person whom 
they may employ for that purpose. 

5. Any person shall be entitled to have an office copy 
or an extract of every bill of sale, or of the copy thereof 
filed as aforesaid upon paying for the same at the like rate 
as for office copies of judgments in the said Court of Queen's 
Bench. 

6. It shall be lawful for any Judge of the said Court of 
Queen's Bench to order a memorandum of satisfaction to 
be written upon any bill of sale or copy thereof respective- 
ly as aforesaid, and also in the said books to be kept in 
the said Master's office as aforesaid, as it shall appear tc 
him that the debt (if any) for which such bill of sale is 
given as security, shall have been satisfied or discharged. 

7. In construing this act the following words and ex- 
pressions shall have the meaning thereby assigned to them, 
unless there be something in the subject or context repug- 
nant to such constructions ; (that is to say,) 

The expression " bill of sale" shall include bills of sale, 
assignments, transfers, declarations of trust without 
transfer, and other assurances of personal chattels, and 
also powers of attorney, authorities, or licenses to take 
possession of personal chattels as security for any debt, 
but shall not include the following documents ; that is 
to say, assignments for the benefit of the creditors of 
the person making or giving the same, marriage settle- 
ments, transfers or assignments of any ship or vessel or 



d by Google 



200 APPENDIX. 

any share thereof, transfers of goods in the ordinary 
course of business of any trade or calling, bills of sale 
of goods in foreign parts or at sea, bilk of lading, 
Indian warrants, warehouse keepers' certificates, war- 
rants or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as 
proof of the possession or control of goods, or authori- 
sing or purporting to authorize, either by endorsement 
or by delivery, the possessor of such document to 
transfer or receive goods thereby represented : 

The expression '' personal chattels" shall mean goods, 
furniture, fixtures, and other articles capable of com- 
plete transfer by delivery, and shall not include chattel 
interests in real estate, nor shares nor interests in the 
stock, funds, or securities of any government, or in the 
capital or property of any incorporated or joint stock 
company, nor choses in action, nor any stock or produce 
upon any farm or lands, which by virtue of any cove-^ 
nant or agreement, or of the custom of the country,, 
ought not be removed from any farm where the same 
shall be at the time of the making or giving such bill 
of sale : 

Personal chattels shall be deemed to be in the " apparent 
possession'^ of the person making or giving the bill of 
sale, so long as they shall remain or be in or upon any 
house, mill, warehouse, building, works, yard, land, or 
other premises occupied by him, or as they should be 
used and enjoyed by him in any place whatsoever not- 
withstanding that formal possession* thereof may have 
been taken by or given to any other person. 

8. This act shall not extend to England or Scotland.' 

' 17 & 18 Vic. 86, applicable to England is in pari inateri&. 
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STATUTE 

29 <fe 30 VIC. Cap. 96.i 

An Act to amend the Bills of Sale Act, 1854. 

lOth August, 1866. 

^'Whbsbas an Act of Parliament was passed in the 
*^ eighteenth year of the reign of her present Majesty, 
''chapter thirty-six, intituled an Act for preventing 
'' Frauds upon Creditors by secret Bills of Sale of Per- 
*^ sonal Chattels, and it is expedient that the said Act, 
" hereinafter referred to as the ' Principal Act,' should 
" be amended." 

Be it therefore enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in the 
present Parliament assembled, and by the authority of 
the same, as follows : — 

1. The principal act and this act shall, as far as is 
consistent with the tenor of such acts, be construed 
together. 

2. The principal act may be cited as '' The Bills of 
Sale Act, 1854," and this act may be cited as ''The Bills 
of Sale Act, 1866." 

3. The filing of a bill of sale, or a copy thereof, with 
the affidavit required by the principal act, is herein- 
after referred to as the registration of a bill of sale. 

1 This Act does not extend to Ireland. 
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4. The registration of a bill of sale, under the prin- 
cipal act shall, during the subsistence of such security, 
be renewed in manner hereinafter mentioned once in 
every period of five years, commencing from the day of 
registration; and, if not so renewed, such registration 
shall cease to be of any effect at the expiration of any 
period of ^ve years during which a renewal has not been 
made as hereby required, subject to this provision, that 
where a period of five years from the original registration 
of any bill of sale under the principal act has expired 
before the first day of January, One thousand eight 
hundred and sixty-seven, such bill of sale shall be aa 
valid to all intents and purposes as it would have been 
if this act had not been passed, if such registration be 
renewed in manner aforesaid before the first day of 
January, One thousand eight hundred and sixty-seven. 

5. The registration of a bill of sale shaU be r^iewed 
by SQme person filing in the office of the Masters of the 
Court of Queen's Bench (being the officers acting as 
clerks of the docquets and judgments in the said court), 
an affidavit stating the date of such bill of sale, and the 
names, residences, and occupations of the respective 
parties thereto, as stated therein, and also the date of 
the registration of such bill of sale, and that such bill 
of sale is still a subsisting security, and such Masters 
shall thereupon number such affidavit, and re-number 
the original biU of sale or copy filed in the said office 
with a similar number. 

6. Every affidavit renewing the registration of a bill 
of sale shall bear an adhesive Common Law stamp of the 
value of five shillings, and may be in the form given in 
Schedule A. to this act, and no further fee shaU be pay- 
able on filing such affidavit. 

7* After the passing of this act, instead of the books 
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directed to be kept by the third section of the principal 
Act, there shall be kept at the said office one book only, 
in which shall be plainly inserted, as and when such bills 
of sale or copies, as required by the principal Act, or 
affidavit of renewal, as required by this Act, are respec- 
tively filed, the name, residence, and occupation of the 
person by whom the bill of sale was made or given, or 
in case the same was Made or given by any person under 
or in the execution of process, then the name, residence, 
and occupation of the person against whom such process 
was issued, and also the name of the person or persons 
to whom or in whose favour the said bill of sale was 
given, together with the number affixed to the said bill 
of sale or copy, as directed by the principal Act or by 
this act (as the case may be) ; and the date of the said 
bUl of sale or copy, and of ^e registration thereof, and 
date of the filing said affidavit of renewal, and all such 
particulars shall be entered according to the form given 
in Schedule B. to this act ; and the said book, and every 
bill of sale or copy and affidavit filed as aforesaid, may 
be searched and viewed by all persons, at all reasonable 
times, upon payment for every search against one person 
of the fee or sum of one shilling, and no more, which fee 
shall be paid by a Common Law stamp. 

8. Any person shall be entitled to have an office copy 
of such affidavit of renewal as is required to be filed 
under this act, upon paying for the same at the like rate 
as for office copies of bills of sale filed under the prin- 
cipal Act. 

9. Any affidavit required by the principal Act or this 
act, may be sworn before one of the Masters of the Court 
of Queen's Bench, 

10. All enactments for the time being in force relating 
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to Common Law stamps, shall apply to the stamps to be 
provided for the purposes of this Act. 

ll» This Act shall not extend to Scotland or Ireland* 



SCHEDULE A. 

I, A. B. of , do swear that a bill of 

sale, bearing date the day of 18 

[insert the date of the bill of sale] and made between 
insert the names, &c,, of the parties to the bill of sale 
as in the original bill of sale], and which said bill of 
sale [or ^' and a copy of which said bill of sale" (as the 
case may be)3 was filed in the Court of Queen's Bench 
on the day of 18 [insert the date 

of filing], and is still a subsisting security. 
Sworn, &c. 
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PRECEDENTS. 
FORM No. 1. 

ABS0LX7TS BILL OF SALE OF GOODS Ain> CHATTELS. 

This Indenture made on the day of bbtwebit 

A. B. {the vendor) of <bc. in the county of , Bro- 

ker, of the one part, and 0. D. (the vendee) of Ac, 
of the other part : Witnessbth that in consideration of 
the sum of £ paid by the said C. D. to the said A. B. 
at or before the sealing and delivery of those presents, (the 
receipt whereof, and that the same is in full, for the ab- 
solute purchase of the household furniture, goods, and 
chattels and effects mentioned and described in the sche- 
dule hereunder written, he the said A. B., doth hereby 
acknowledge, and thereof and therefrom doth acquit, re- 
lease, and forever discharge the said €• D. his heirs, 
executors, and administrators), the said A. B. doth by 
these presents, bargain, seU, assign, transfer and set over 
unto the said C. D. his executors, administrators, and 
assigns, all and singular the furniture, fixtures, plate, 
plated articles, linen, china, glass, books, and household 
utensils, and effects : And also all and singular the stock 
of spirits, wine, ale, beer, and fermented liquors, and 
articles of food or consumption : Ain> also all and sin- 
gular the horses, carriages, harness, com, grain, hay and 
straw, coals, implements and utensils comprised and specified 
in the schedule hereunder written, (or, all and singular 
the household furniture, plate, plated articles, linen, china, 
glass, goods, chattels, effects, and things, mentioned, set 
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forth, and described in the schedule* hereunder written^ 
Or, ALL AND smauLAB the household furniture, plate, 
linen, china, and other effects and things) now being in, 
upon, or about the messuage and premises of the said A. 
B. in street, in aforesaid, and 

all his estate, right, title and interest therein respectively : 
To HAVE AND TO HOLD all and singular the said furniture 
goods, and chattels, effects and premises, hereinbefore ex- 
pressed to be hereby assigned or intended so to be, unto 
the said C. D., his executors, administrators, and assigns, 
for his and their own absolute use and benefit. And the 
said A. B. doth hereby for himself, his heirs, executors 
and administrators, covenant, declare, and agree to and 
with the said C. D. his executors, administrators, and 
assigns, that, notwithstanding anything by him the said 
A. B. done or knowingly suffered, the said A. B. now 
hath in himself, good right, full power, and lawful and 
absolute authority by these presents, to bargain, sell and 
assign the goods, chattels, effects, and premises herein- 
before mentioned and referred to in manner aforesaid, 
and according to the true intent and meaning of these 
presents. And that he the said A. B. his executors and 
administrators, and every person having or rightfully 
claiming any estate, right, title, or interest, at law or in 
equity, in or to the said furniture or any part thereof, 
through or in trust for the said A. B., his executors or 
administrators, will, from time to time, and at all times 
hereafter, upon the request and at the proper cost and 
charges of the said C, D., his executors, administrators, 
and assigns, make, do, and execute, and cause to be 
made, done, and executed, all such further acts, deeds, 
and assurances in the law, for more perfectly assuring all 
or any of the said furniture and premises unto the said 
0. D., his executors, administrators, and assigns, and 
enabling him and them to obtain and retain possession of 
the same, as shall by him or them be required. 

* See note infra, p. 225. 
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I» Witness whereof the parties aforesaid have hereunto 
set their hands and affixed their seals, the day and year 
first aboTe written. 

Signed, sealed, and delivered by the 
said A. B. and 0. D., in presence 
of me, 

E. F. 

A. B. (Seal), 
C. D. (iScoQ, 

SCHEDXTLE ABOVE BEFEBBED TO. 

{Here follows the Inventory.) 

Signed by the said A. B., in the 

presence of me E. F. A. B. 

Rboeipt. 

. Received on the day of the date of the within written 
Indenture, and from the within named C. D. the sum of 
£ , being the consideration money within expressed 
to be paid by him to me. 

Present, A. B. 

E. F. 



FORM No. 2. 

absoluiIb bill of sale. 

B[now all men by these Presents, that I, A. B. (the vendor) 
of, &c. , in consideration of £ to me in hand paid by C. D. 
(the vendee) of &e., at or before the execution hereof (and 
the receipt whereof I hereby acknowledge) by these Pre- 
sents bargain, sell, and assign unto the said C. D. all 
Ac. (see preceding Precedent)^ to have and to hold all and 
singular the said (goods as before) unto the said C. D., 
his executors, administrators, and assigns, as his and their 
own goods chattels and effects. And I, the said A. B., 
for myself my executors and administrators all and singu- 
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lar the said goods chattels and effects unto the said 
0. D., his executors, administrators, and assigns, and 
against all and every other person or persons shall and 
will warrant and for ever defend, by these Presents, and 
of which goods chattels and effects I have put the said 
0. D. into possession by delivering to him (one of the 
orHcles) in the name of all said goods chattels and effects, 
at the sealing and delivery hereof. 

Ik witness whereof 1, the said A. B. have hereunto 
set my hand and seal this day of in the year of 
oar Lord 18 

Signed, sealed, and delivered by 
the above named A.B., in 
presence of £. F. (loitness) 

A.B. (Seal), 



FOEM No. 3. 

Bill op Salb by way of Mortgage of Furnitwre (present 
andfutwre). 

This Indbnttjbe made, drc, between A. B. of, &c. (mort- 
gagor)y of the one part ; and C. D. of, ^o, (mortgagee) of 
the other part. WrrNessETH, that in consideration of 
£ this day paid to the said A. B. by the said C. D. ^the 
receipt whereof is hereby acknowledged) : He, the said 
A. B., doth hereby for himself, his heirs, executors or 
administrators, covensnt with the said CD. his executors, 
or administrators, that he, the said A. B., his heirs, 
executors, or administrators, wiU pay to the said 0. D., 
his executors, administrators, or assigns, the sum of £ 
(fhe pri/ndpaX) with interest on the same in the meantime 
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at the ratB of £ per cent, per annam, on the day of 
next.* And this Indbnttteb also witnbssbth that for 
the consideration aforesaid the said A. B. doth hereby 
assign unto the said C. D., his executors, administrators, 
and assigns, all and singular the furniture, works of art, 
plate, plated articles, books, linen, glass, china, and other 
household effects and articles of use, and of ornament, 
which now are or hereafter shall be in or about the dwelling- 
house of the said A. B., in street aforesaid, and all the 
estate and interest of the said A. B. in the same premises 
TO HOLD the said premises unto the said C. D., his execu- 
tors, administrators, and assigns subject to the proviso for 
redemption hereinafter contained. Provided always that 
if the said A. B., his heirs, executors, administrators, or 
assigns, shall pay to the said 0. D., his executors, adminis- 
trators, or assigns, the said sum of £ (the principal) with 
interest for the same in the meantime at the rate of £ per 
cent, per annum on the said day oi next, * then' the 
said C.D., his executors, administrators or assigns, shall 
at any time thereafter, upon the request and at the cost 

* The practice has been to introduce the words " without any 
deduction" in the covenants for payment and proviso for redemption, 
but in these precedents they are omitted as they would appear to 
be superfluous, as they would not prevent and are not intended to 
prevent the only deduction capable of being made as against the 
mortagee namely the Income Tax. By 5 & 6 Vic. 35, 103 extend- 
ed to Ireland by 16 & 17 Vic. 34 all agreements for payment of 
interest or other annual payment (1 Kay & J. 216) in full without 
allowing this deduction are void. Indirectly however a uniform 
interest (say 4 per cent.), clear of Income Tax might be secured if 
desired by having a covenant to pay say 5 per cent., and then adding 
an agreement that upon payment within a specified time after each 
half yearly day interest shall be accepted at such a rate as after 
deduction of Income Tax will leave a clear remainder equal to half a 
year's interest at 4 per cent, per annum on the principal sum; As 
to the legality and frame of agreements for raising or reducing the 
interest according to the rate of Income Tax, see 12, C. B. N. S. 
181 ; 2 D. & W. 225, 236 ; 11 W. R. 630 ; 13 W. R. 287. 

* See note, supra. 

s See note p. 226, infra. 
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of the said A.K, his executors, administrators, or assigns, 
re-assign the said premises unto the said A. B., his 
executors, administrators, or assigns. And it is here^ 
DBOLARBD, that if default^ shall be made in payment of 
the said sum of £ or the interest for the same on the 
said day ot next, the said CD., his executors, 

administrators, or assigns, may, at any time thereafter so 
long as any money shall remain owing on the security of 
these presents, taJse possession of all and singular, the 
said premises which now are or hereafter shall be in or 
about the dwelling house aforesaid,' for the purposes of 
this security ; and for that purpose or for any purpose 
oojmected therewith to have full liberty of ingress, egress, 
and regress to and from the said messuage at 
street, and every part thereof at all reasonable times ; 
but that until such possession shall be taken the said 
premises shall remain in possession of the said A. £., his 
executors, administrators, or assigns. And the said A.£. 
doth hereby for himself, his heirs, executors and admi- 
nistrators, covenant with the said 0. D., his executors 
and administrators, that if the said sum of £ 
{the principal) or any part thereof shall remain unpaid 
after the said day of next, he the said A. B., 

his heirs, executors, or administrators, will, so long as 
the same sum or any part thereof shall remain luxpaid, 
pay to the said C. D., his executors, administrators, or 
assigns, interest for the said sum of £ or for so mudi 
thereof as shall for the time being remain unpaid at the 
rate of £ per cent, per annum,' by equal half-yearly 
payments on the day of , and the day of 

; Am) FUSTHEB, that so long as any money shall 
remain owing on the security of these presents, he, the 

1 ScteAlberfc v, Grosyeuor Inyestment Co., L.R., 8 Q.B.,123; 
and see supra p. 175. 

* See Beldlng v. Reed, 8 H.&C^ 955, as to the fatui;e propei^ 
included. 

' See note, snpra, p. 218. 
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said A. B., his executors, administrators, or assigns, will 
not remove any of the said premises without the previous 
consent of the said 0. D., his executors, administrators, 
or assigns, except for necessary repairs orif they be worn 
out, And will replace any articles damaged or worn out, 
with others of value at least equal to the present value 
of the articles worn out, but not necessarily of the same 
kind, so as at all times to keep up the total value of the 
furniture and other articles for the time being comprised 
in this security ; Ajxd that the said G. D. his executors, 
administrators, or assigns, may at all reasonable times, 
so long as any money shall remain owing on the security 
of these presents, enter into the said dwelling-house to 
view the condition of the furniture and other articles for 
the time being subject to the present security, and take 
inventories thereof, and of any want of repair or dilapida- 
tion or other matter whereby the present security is im- 
paired in point of value may give to or leave for the said 
A. B., his executors, administrators, or assigns, notice in 
writing, and upon such notice being given or left, the 
matter complained of shall be forthwith amended by the 
said A. B. his executors, administrators, or assigns. And 
ruKTHEB, that the said A. B. his executors, administrators, 
or assigns, will, during the continuance of this security, keep 
the said premises and all other articles for the time being 
subject to this security, insured against loss or damage by 
fire in the sum of £ at the least, and will punctually 
pay all premiums and sums of money necessary for that 
purpose, and will at any time on demand, produce to the 
said G. D. his executors, administrators, or assigns, the 
policy or policies of such insurance, and the receipt for 
every such payment ; And will expend all monies received 
by virtue of any such insurance in replacing or restoring 
the articles destroyed or damaged ; And also that if default 
shall be made in keeping the said premises so insured, it 
shall be lawful for the said G. D., his executors, adminis- 
trators, and assigns, out of his or their own moneys to in- 
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sure and keep insured the said premises in any sum not 
exceeding £ and that the said A. B. his execators, admi- 
nistrators, or assigns, will repay to the said CD., his 
executors, administrators and assigns, all moneys expended 
for that purpose by him or them, with interest thereon 
at the rate aforesaid, from the time of the same respeo- 
tiyely having been advanced or paid, and that until such 
repayment the same shall be a charge upon the said 
premises hereinbefore expressed to be hereby assigned.^ 
And rr is herebt declared that the said C. D. his 
executors, administrators, or assigns, may at any time or 
times after the said day of next,' without any 

further consent on the part of the said A. B. hb executors, 
administrators, or assigns, sell the said premises, or any 
part thereof, either together or separately, and either by 
public auction or private contract, with power upon any 
such sale to make any stipulations as to title or evidence 
or otherwise which the said 0. D., his executors, admi- 
nistrators, or assigns, shaU deem proper ; and also with 
power to buy in or rescind, or vary any contract for sale, 
and to resell without being responsible for any loss occa- 
sioned thereby ; and for the purposes aforesaid, or any of 
them, may execute and do aU such assurances and things 
as he or they shaU think fit. Provided always, and it 
is hereby agreed and declared that the said C. D., 
his executors, administrators, or assigns, shall not 
execute the power of sale hereinbefore contained until he 
or they shall have previously given to the said A. B., his 
executors, administrators, or assigns, or left at the said 
dwelling-house, a notice in writing to pay off the moneys 
for the time being owing on the security of these presents, 

1 That the Certificate in Bankruptcy is no bar to the liability 
of a bankrupt under the covenant to repay the creditor premiunis 
paid by him, see Bettely v. Stainsby, L. R., 2 C. P. 568. And as to 
creditors deeds under the English Bankruptcy Act, 1861, see Robert- 
son V, Goss, L. R. 2 Ex. 396; Re Thompson L. R. 2 Ch. Ap. 795. 
' The day for payment of the principal sum. 
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and default shall have been made in such payment for six 
calendar months after giving or leaving such notice, or 
until the whole or part of some half-yearly payment of 
interest shall have become in arrear for three calendar 
months.^ Pbovided also that upon any sale purporting 
to be made in pursuance of the aforesaid power, no pur- 
chaser shall be bound to enquire whether either of the cases 
mentioned in the clause lastly hereinbefore contained has 
happened, nor whether any default has been made as afore- 
said nor whether any money remains upon the security 
of these presents, nor as to the necessity or expediency 
of the stipulations subject to which such sale shall be 
made, or otherwise as to the propriety or regularity of 
such sale, and notwithstanding any impropriety or irregu- 
larity whatsoever in any such sale, the same shall, as 
regards a purchaser, be deemed to be within the afore- 
said power and be valid accordingly. And it is hebeby 
DEOLABED that the receipt of the said C. D. his executors, 
administrators, or assigns, or his or their agent or 
auctioneer, for the purchase moneys of the premises sold, 
or any part thereof, shall effectually discharge the pur- 
chaser or purchasers therefrom, and from being concerned 
to see to the application thereof ; And that the said CD., 
his executors, administrators, and assigns, shall out of the 
moneys arising from any sale in pursuance of the aforesaid 
power, in the first place, pay the expenses incurred on 
such sale or otherwise in relation to the premises. And 
in the next place apply such moneys in or towards satis- 
faction of the moneys for the time being owing on the 
security of these presents, And then pay the surplus (if 
any) of the moneys to arise from such sale to the said 
A. B., his executors, administrators, or assigns ; And 
that the aforesaid power of sale and other powers may 

1 This proviso is in most cases of little practical value, and may 
be omitted; for a mortgagee is not disposed to sell the property if 
he can get his money by demanding it. If this clause be left out 
the words in the next clause referring to it should be omitted. 
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be exercised by any person or persons for the time^ 
being entitled to receive and give a discharge for the 
^moneys then owing on the security of these presents. 
Provided always that the said 0. D. his executors, ad* 
ministrators, or assigns shall not be answerable for any 
involuntary losses which may happen in the exercise <^ 
th^ aforesaid power and trusts, or any of them. Ani> 
the said A.B., doth hereby for himself his heirs, executors, 
and administrators, covenant with the said CD., his 
executors, administrators, and assigns, that he the said 
A. B. , now hath power to assign all the said premises unto 
the said CD., his executors, administrators, and assigns, 
free from incumbrances. And fubtheb, that he, the said 
A.B., his executors, and administrators, and every oth^ 
person <}laiming any interest in the said premises, will at 
all times (at the oost until foreclosure or sale of the said 
A.B., his executors, administrators, or assigns, and after-, 
wards of the person or persons requiring the same) execute 
and do all such assurances and things for further or better 
assuring all or any of the said premises unto the said 
CD., his executors, administrators and assigns, and en- 
abling him and them to obtain possession of, and quietly 
enjoy the same as by him or them shall be reasonab^ 
required. In witness^ d^o* 



FORM No. 4, 

Bill op Sale (conditional) of all a Trader^s Household^ 
FinmHurCy Stock in Trade a/nd Effects, for securing 
a present advance^ with power for the Mortgagee U> 
dispose of the Trader^s after-acquvred Property. 

This Indenture made the day of in the 

year of our Lord .18 , between A. B. (mortgagor), of, 
&c. of the one part, and C D. (mortgagee), of, &c. of the 
other ^att^ Whekxas A. B. having occasion for the suia. 
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•of £ , bath applied and requested the said 0. D. to 

^vance and lend him the same, which he hath consented 
and agreed to do upon the security of these presents. 
And wHi&RBAS, immediately before the execution of these 
presents, the said 0. D. has paid and advanced unto the 
«aid A^ B. the sum (^ £ ^ as he the said A. £. doth 
hereby acknowledge. Now this Indenture witnbsseth, 
that in consideration of the premises, the said A. B., for 
himself, lus heirs, executors, and administrators, doth 
<x>Tenant with the said CD., lus executors and adminis- 
teators, that he the said A. B., his heirs, executors, or 
administrators, will, immediately upon demand thereof in 
writing, signed by, or on behalf of the said CD., his 
executors, administrators, or assigns, being delivered to or 
left for him or them at or aflElxed to any part of his, their, 
or either of their usual or last-known place or places of 
abode in Ireland, pay to the said C D., his executors, 
administrators, or assigns, the principal sum of £ , 

sterling, with interest thereon at the rate of £ per 

cent. i)er annum, to be calculated from the day of the 
<]ate of these presents ; and that in the mean time, and 
until payment of the principal money shall be made, he 
the said A B., his executors, and administrators, will 
pay to the said C D. , his executors, administrators, or 
assigns, interest for the said sum oi £ , or for so 

much thereof as shall for the time being remain unpaid, 
at the rate of £ per cent, per annum, by equal half- 
yearly payments, on the day of and the day 
of in every year. 

And this Indbnturb fxtrthbr witnesseth, that for 
the considerations aforesaid the said A B. doth hereby 
grant and assign unto the said C. D. all the household 
furniture and household effects, and all other the goods, 
chattels, stock in trade, plant, debts, bills of exchange, pro- 
missory notes, securities, documents, vouchers, books of 
account and other personal property of or to which the 
said A. B. is beneficially possessed or entitled, for any 
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vested, contingent, or possible estate or interest, and all 
the estate of the said A. B. therein and thereto (except- 
ing from the grant and assignment he^^y made the 
necessary wearing apparel of the said A.B. and his fainily, 
and all leasehold estates and terms of years of or to whic)i 
the said A. B. is possessed or entitled) ; To hold, receive 
and take the premises hereby granted and assigned 
unto the said 0. D., his executors, administrators, and 
assigns : And the more effectually to secure to the said 
CD., his executors, administrators, and assigns, the 
payment of the said sum of £ and interest, he the 

said A. B., doth by these presents irrevocably appoint 
the said CD., his executors and administrators, the true 
and lawful attorney and attorneys of him the said A. B. 
in his or their name or names, or otherwise, at any time 
or times hereafter to sign, seal, and deliver, or at his and 
their option by gift and delivery to make and perfect any 
assignment, transfer, or delivery of any goods, chattels, 
bills of exchange, promissory notes, or other personal 
estate in property not legally passing by the effect of the 
assignment hereinbefore contained ; and which the said 
A.B. shall, before the satisfaction of this security, become 
beneficially possessed of, or entitled to, or enabled to 
appoint, bind, or affect, and all or any part of the estate 
and interest of the said A.B. therein or thereto, either to 
the said CD., his executors, administrators, or assigns, or 
to a trustee or trustees for him or them, or to a purchaser 
ox purchasers, or otherwise ; and also to demand, sue 
for, recover, receive and give valid discharges for, or to 
compromise, compound, or refer to arbitration any rights 
or claims in respect of all or any of the said good, chattels, 
property, effects, and premises, and to endorse and nego- 
tiate any bills, notes, or securities, and to do such other 
acts and things as the said attorney or attorneys may 
deem expedient to be done for the purposes of these 
presents, and with full power for aU or any of the pur- 
poses aforesaid to appoint a substitute or substitutes and 
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at pleasure to revoke such appointments, he the said A. B. 
hereby ratifying and confirming and agreeing to ratify 
and confirm all and whatsoever the said attorney or attor- 
neys shall lawfully do or cause to be done in the premises. 
PjLOYiDED ALWAYS, and it is hereby declared and agreed, 
that notwithstanding anything hereinbefore contained, 
these presents are upon this express condition, that, if 
and when the said A. B. , his heirs, executors, or adminis> 
trators, shall pay or cause to be paid unto the said C. D. 
bis executors, administrators, or assigns, the said prin- 
cipal sum of £ and interest, or so much thereof as for 
the time being shall be due and owing upon the security 
of these presents, upon demand in writing thereof, signed 
by or on behalf of the said 0. D., his executors, adminis- 
trators, or assigns, or without demand, then, and in such 
ease, the grant and assignment hereinbefore contained, 
and these presents, and every thing herein contained, shall 
cease, determine, and be utterly void to all intents and 
purposes whatsoever. Provided amo, and it is hereby 
declared and agreed, that if the said A. B., his heirs, 
executors, or administrators, do not, immediately upon 
demand thereof in writing, by or on behalf of the said 
0. D., his executors, administrators, or assigns, being 
delivered to the said A. B., his executors or administrators, 
or left for him or them at or affixed to any part of his, 
liieir, or either of their usual or last-known place or places 
of abode in Ireland, pay all the principal and interest 
moneys for the time being owing on the security of these 
presents, then or at any time or times hereafter it shall 
and may be lawful to and for the said 0. D., his executors, 
administrators, or assigns, to take possession of and get 
in all the estate, moneys, and premises comprised in these 
presents, or in any assignment to be made of the future 
property and effects of the said A.B., in pursuance of the 
power and authority hereinbefore contained for that pur- 
pose, or any part, by public auction or private contract, 
upon such conditions and in such manner as he the said 

l2 
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0. D., his executors, administrators, or assigns, shall 
think fit, or otherwise to realize and convert the same 
into money, and buy in, re-sell, or rescind or vary any 
contract for the sale of the said effects and premises or of 
any part thereof . [Proviso for protection of purchasers : 
and declaration that receipts shall discJiarge purchaser ;^ 
as in Precedent 3]. Provided always, and it is hereby 
declared, that notwithstanding the power of sale herein- 
before contained, the same shall not be considered as a 
trust or compulsory on the said C. D., his executors, 
administrators, or assigns, to exercise the same ; but the 
said 0. D., his executors, administrators, or assigns, shaE 
be considered to have fully and effectually availied himself 
and themselves of these presents, on taking possession of 
the chattels, goods, effects, and premises comprised in 
these presents, or in any assignment to be made of the 
future property and effects of the said A.B., in pursuance 
of the power and authority hereinbefore contained for 
that purpose or of any part thereof. And for the better 
enabling the said C. D. to obtain and keep possession of 
the effects and premises comprised in these presents, or in 
any assignment to be made of the future property and 
effects of the said A. B., in pursuance of the power and 
authority hereinbefore contained for that purpose, after 
default shall have been made in payment of the said prin- 
cipal and interest money, upon such written demand as 
aforesaid, the said A. B. doth by these presents irrevocably 
license and empower the said CD., his executors, admi- 
nistrators, and assigns, at any time or times, in person 
or by deputy, and with and without others whom he may 
command, to enter, and, if necessary, to break into and 
upon any dwelling-house, messuage, land and heredita- 
ments, for the time being belonging to or occupied by^ 
the said A. B., in or upon which any property comprised 
in this security or in any assignment to be made of the 
future property and effects of the said A. B. in pursuance 
of the power and authority hereinbefore contained for 
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that purpose, shall be, or shall be reasonably supposed to 
be, and there, as he or they shall think fit, to inspect or 
take an inventory of, or to seize and remove or otherwise 
convert for the purpose of these presents, all and singular 
or any such fixtures, furniture, money, bills of exchange, 
promissory notes, securities, documents, vouchers, books 
of account, and all other goods, chattels, effects, and 
things, of whatsoever nature as shall there be found, 
and in which the said A. B. is or shall be beneficially 
interested, and to occupy, possess and cultivate, and use 
all or any such messuages, dwelling-houses, lands, and 
hereditaments, or any part or parts thereof, for such time 
as he or they shall think proper, for the purpose of 
getting in any growing crops, or for completing, manu- 
facturing, storing, warehousing, or rendering marketable 
any such goods, chattels, effects, and things, or for other- 
wise dealing with the same, as he or they shall consider 
expedient. 

And as to the moneys to be received by the said CD., 
his executors, administrators, or assigns, by reason or 
consequence of any sale or conversion of the effects and 
premises comprised in these presents, or to be comprised 
in any assignment to be made of the future property and 
effects of the said A. B., in pursuance of the power or 
authority hereinbefore contained for that purpose or any 
part thereof, it is hereby declared and agreed that the 
said CD., his executors, administrators, and assigns, shall 
stand possessed thereof in trust in the first place to pay 
and satisfy himself and themselves, aU principal and in- 
terest moneys intended to be hereby secured, and all 
costs occasioned by or incidental to the non-payment and 
recovery thereof, and subject thereto, in trust for the said 
A.B. his executors, administrators, and assigns. Pbovided 
ALWAYS, and it is hereby expressly declared and agreed, 
that notwithstanding anything hereinbefore contained 
until default shall be made in pajrment of such principal 
interest moneys, upon such written demand as aforesaid, 
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the 8ai<lA.£., executors and administrators, may possess, 
use and enjoy estate, effects, and premises, expressed to 
be included in, or affected by this security, without any 
disturbance by the said C. D., his executors, adminis- 
trators, assigns. Ain> he the said A. B., for himself, his 
heirs, executors, and administrators, doth hereby covenant 
with the said C. D., his executors, administrators, and 
assigns, that he the said A. B. will, during the continu- 
ance of this securiiy, keep the insurable fixtures, goods, 
chattels, and premises comprised, or intended to be com- 
prised in this security, insiired against loss or damage by 
fire, in some respectable insurance office, in the sum of 
£ at the least, and will within fifteen days after each 
premium in respect of such insurance shaU become due, 
deliver the receipt of the same to the said C. D., his 
executors, administrators, or assigns, to keep on foot or 
effect such insurance, and charge the cost thereof, with 
interest at the rate aforesaid, bo the said A.B., his execu- 
tors, or administrators, to be included in this security, 
and any moneys which shall be received by virtue of such 
insurance, shall be deemed auxiliary to the security 
hereby created, and be disposed of accordingly. In wit- 
ness, <i^c. 

(Attestation, <&o., as in Form 1). 

FORM No. 6. 

Bill of Sale {ccmditicmal) of part of a Trad^r^s House- 
hold Furniture and Effects, to his Creditor for securing 
a Debt, to he. paid by instalments. 

This Indentubb made this day of , in the 

year of our Lord 1 8 , between A. B. of, &c., of the one 
part, and CD. of, &c« of the other part. Whereas the 
said CD hath required payment by the said A3, of the 
sum of £ , which is due from the said A.B. to the said 
CD., and the said A.B. being unable without incoi^ 
venience to make such payment, it has been proposed and 



d by Google 



PRECEDENTS. 225 

agreed that he should enter mta the covenant and make 
the assignment of his household goods and effects to the 
said CD., for securing the payment of the said sum of 
£ and interest thereon, in manner hereinafter expressed. 
No'w THIS Ikdbnturb WITNESSETH that in consideration 
of the premises the said A.B., for himself, his heirs, ez- 
eoutors, and administrators, doth covenant with the said 
CD., his executors, and administrators, that he, th& 
said A.B., his heirs, executors, and administrators, will 
pay to the said CD., his executors, administrators, or 
assigns, the principal sum of £ , so due as aforesaid 
by the instalments following, that is to say, the sum of 
£ on the day of , and the like sum of £ 
weekly, and on the Monday of every succeeding week, 
until the entire sum of ;£ is fully paid and discharged 
with interest for the said sum of £ , or for so much 
thereof as shall for the time being remain unpaid at the 
rate proportionately of £ per cent, per annum, by 

weekly payments, and on the Monday of every week. 
And this Indenture further witnesseth that for the 
consideration aforesaid the said A. B. doth hereby grant and 
assign unto the said CD. all and singular the goods and 
chattels comprised, specified, and enumerated in the 
schedule* hereunder written, and all the estate and in- 
terest of the said A.B. therein and thereto, to hold, 
receive, and take the premises (as in Precedent No. Z), 
Provided always, and these presents are upon this express 

* Using these words, the uncertainty referred to in p. 8, ante, 
will he obviated, and nothing will pass but what is scheduled; and 
care should be taken to duly append the inventory; (see ante, p. 9). 
But if desired the schedule and the words referring thereto in the 
precedent may be omitted. Schedules referred to by deeds, but 
which are not indorsed on or annexed thereto, are liable to a duty 
of lOs. besides progressive duty. (13 & 14 Vic. 97). But deeds^ 
if duly stamped, will be admissible in evidence independently of the 
schedules. (2 M. & G. 622; M'Clel. 217 ; 3 C. B. 938). If part 
only of the goods are set out in the schedule, it can be referred to 
as m next Precedent. 
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conditioa, that if tke said A.B., his executors^ admim8<* 
traion, or assigns, shall pay or cause to be paid unto the 
said CD., his exeoutors, administrators, or assigns, tho 
sum ot £ , of lawful English money by the instalmenta 
{ollo?ring, that is to say the sum of £ on the day 
of , and the like sum of £ we^ly, and on the 

Monday of every suooeeding week, together with interest 
as aforesaid, until the entire sum ot £ is fully paid and 
discharged with interest as i^oresaid, then, and in such 
case,* the bargain and sale or other assurance hereby 
made, shall cease and be void to all intents and purposes 
whatsoever. Provided always, and it is hereby declared 
and agreed, that if the said A.B., his executors, or ad- 
ministrators, shall not pay the said sum oi £ , or any 
part thereof, or any interest on the moneys hereby 
secured, on the day and days hereinbefore specified for 
payment thereof, the whole amount of the moneys 
secured by these presents shall be then immediately due 
and payable ; and it shall be lawful for, but not obliga- 
tory on, the said CD., his executors, administrators, and 
assigns, without any further consent or concurrence, and 
notwithstanding the dissent or non-concurrence of the 
said A.B., his executors, administrators, or assigns, to 
take possession of the said goods and chattels, and thence- 
forth to hold and enjoy the same to and for his own 
absolute use and benefit, and also to sell and dispose of 
the same in or upon the house or premises, in or upon 
which the same shall be, or at such other place as he 
shall think proper, at such times, in such manner, and 
tinder such conditions as he, the said CD., his executors, 

* Formerly this was the usual form of a proviso for redemption 
in mortgages, but on account of the strictness with which condi- 
tions are construed, and the difficulty of preserving evidence of the 
payment of the mortgage-money on the exact day appointed, thd 
proviso for reconveyance {ante, p. 213) is generally subsUtuted at 
the present day. The above form is, however, very frequently 
used in mortgages of goods. See ante, p. 169, as to entering satis- 
faction on bills of sale. 
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administrators, or assigns, shall think fit, with liberty io 
"Mm. or them to buy in the same. And it is hereby^ 
further provided and agreed upon between the parties to 
these presents that the said CD., his executors, admin- 
istrators, and assigns, and his servants, and agents, may, 
from time to time, whilst any moneys shall be due, or 
accruing due, or remain unpaid to him upon the security 
of these presents, enter into and upon any house or 
premises, in or upon which the said goods and chattels 
shall or may be deposited or found, and remain in pos- 
session thereof in or upon such house, building, or 
premises, for such reasonable time as he may think fit, 
or remove the same to other premises at his discretion ; 
and also from time to time relinquish his possession of 
the said goods and chattels, and afterwards to take 
possession thereof without invalidating the security of 
tW powers hereby made and given, or herein contained i 
and for all or any of the purposes aforesaid to break 
open any outer or inner door ; and that the said CD., 
his executors, administrators, or assigns, and his and 
their servants, or agents, shall not be deemed of consider- 
ed a trespasser or tresspassers by virtue or in consequence 
of any such breaking open of door, entry, or entries, or 
continuance of, or in possession, or relinquishment, as 
afbresaid, or of any other entry, or entries, or continuance 
of, or in possession, under or by virtue of the trusts 
hereinbefore contained, or any of them. And as to the 
moneys, <fec., (proceed as in FrecedewtB Nos. 3 or 6, with 
clamse as to applicaUon of proceeds of' sale). In witness, 
&c. 

FORM No. 6. 

Bnx OF Sale of Goods by way of Mortgage with stringent 
conditions. 

This Indenture made the day of , between 

A,B. of, &c.. Esquire, hereinafter called the mortgagor,, 
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of the one part, and CD. of, &c., Auctioneer, hereinafter 
called the mortgagee, of the other part. Whbrsas the 
said mortgagor being desirous of borrowing the sum of 
£ , hath applied to the said mortgagee to lend him 
the same, which he hath agreed to do upon having such 
security as hath abready or may hereafter be giyen by 
guarantee or otherwise. And whebbas the said mortga- 
gee, in pursuance of this agreement, has this day lent to 
the said mortgagor, the said sum of £ , which is 
hereafter called ^ the said loto,' the receipt whereof the 
said mortgagor doth hereby admit and acknowledge. 
Now THIS Indentubb wttnessbth that in consideration 
of the said loan, he, the said mortgagor, hath bargained, 
sold, assigned, and transferred, and by these presents 
doth bargain, sell, assign, and transfer, unto the said 
mortgagee, his executors, administrators, and assigns, all 
and singiQar the goods, chattels, fixtures, effects, and 
things of him, the said mortgagor, now being in or upon 
the house and premises known as , now occupied 

by him, the said mortgagor, and which are more parti- 
cularly described in the schedule hereto annexed,* And 
AU30 all other goods of the said mortgagor in and about 
the aforesaid house and premises, or which may hereafter 
come into or upon any part of the aforesaid house and 
premises, either in substitution or otherwise, during the 
time any money may be due from the said mortgagor, 
his executors, administrators, or assigns, under or by 
virtue of these presents. To have and to hold the said 
goods, fixtures, and effects hereby assigned or intended 
so to be unto the said mortgagee, his executors, admin- 
istrators, and assigns, as his and their own proper goods, 
chattels, fixtures, and effects : Providbi) that in case the 
said mortgagor, his executors, administrators, or assigns, 
shall pay or cause to be paid unto the said mortgagee, 
his executors, administrators, or assigns, the said loan 
itnd interest on the day of , or on such ' 

* See note supra, p. 225. 
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further or extended day or days to be agreed on by the 
said mortgagee at the request of the said mortgagor, or 
earlier than either of such days if by the said mortgagee, 
his executors, administrators, or assigns, demanded, — 
then these presents, and every part thereof shall cease 
determine and be void, except as to the rights of the said 
mortgagee for any breaches already then committed. But 
it is hereby agreed and declared that the day first named 
for payment is not to be extended or altered unless the 
said mortgagee shall think fit, and notwithstanding the 
request of such mortgagor. And the said mortgagor doth 
hereby for himself, his heirs, executors, and administra- 
tors, covenant with the said mortgagee, his executors, 
administrators, and assigns, that he the said mortgagor, his 
heirs, executors, or administrators, will on the aforesaid 
day of payment, or on such further or other day or days as 
aforesaid, or before either of such days if required so to 
do by the said mortgagee, his executors, administrators, 
and assigns, pay to the said mortgagee, his executors, 
administrators, and assigns^ the said loan, with interest 
thereon at the rate of £ , per cent, per annum, from 
the day of the date hereof (co'^znani to pay interest, Pre- 
cedent No. 4). And it is hereby declared and agreed 
between the said parties hereto subject to, but neverthe- 
less without prejudice to the several clauses, provisions, 
and agreements herein contained, that it shall and may 
be lawful for the said mortgagee, his executors, adminis- 
trators, or assigns, or other, the person or persons entitled 
to possession of the said goods, fixtures, and effects, to 
give to the said mortgagor as often as the mortgagee, his 
executors, administrators, or assigns, shall think fit; such 
further or other time or times beyond the aforesaid day 
or days appointed for the repayment of the said loan ; 
and also that it shall and may be lawful, notwithstand- 
ing the proviso for redemption, for the said mortgagee or 
other, the person or persons for the time being entitled 
to the possession of the said goods, fixtures, and effects 
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immediately to take, have, and retain, possession of the 
said goods, fixtures, and effects until all money, costs, 
charges, and expenses hereby secured shall have been 
fully paid and satisfied : but it is also hereby declared 
and agreed to be lawful for the said mortgagee at any 
time during the continuance of this security, if he shall 
think fit, to relinquish possession of such goods, fixtures, 
and efiects, and again to retake and retain possession 
thereof as often and whenever he shall think fit, without 
this security being invalidated, or rendered void or void- 
able. And it is hereby fuather agreed and declabeb 
in case default shall be made in pa3rment by the said 
mortgagor, his executors, administrators, or assigns of 
the said loan, or any part thereof, contrary to the cove- 
nant for payment thereof hereinbefore contained, then and 
in such case it shall be lawful for the said mortgagee, his 
executors, administrators, or assigns, either immediately, 
or whenever he or they shall think fit to sell and dispose 
of the said goods, fixtures, and effects, and every part 
thereof on or at the said hereinbefore mentioned house or 
premises where the said goods, fixtures, and effects now 
are, or to remove the said goods, fixtures, effects and sell 
the same whenever and wheresoever he or they shall think 
proper, either by private contract or public auction, to- 
gether or in parcels, for such price or prices as can be 
reasonably had or gotten for the same, or to have the 
same goods, fixtures, and effects valued by a competent 
person, and to purchase them at such valuation, or to let 
them for hire, and to receive and take the monies to arise 
from such letting to hire or sale and thereout in the first 
place to retain to and reimburse and pay himself the said 
loan, or so much thereof as shall then remain due, together 
with interest and his usual commission, costs of sale, 
valuation and levy fees, and other charges and expenses 
as if he were selling for the mortgagor and not as mort- 
gagee; And all expenses, damages, law costs, charges, 
and payments that may have been incurred or made by 
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him in and about the defending, supporting, and uphold- 
ing his claim and mortgage on the said goods, fixtures, 
and effects, and incident or in relation thereto, and giving 
efTect to these presents according to the true intent and 
meaning thereof, and in and about making any such sale 
or sales, and also in and about the receipt and recovery of 
the said loan, and in the next place or in the first place, if 
he or they shall so think fit, to pay all rent, rates, taxes, and 
incumbrances that may be due in respect of the messuage, 
tenement, and premises, where the said goods, fixtures, 
and effects shall be, and which shall or may effect or 
attach to the said goods, fixtures, and effects : And from 
and after the full pa3rment of the said loan and interest, 
and all commissions, valuations, costs, charges, damages, 
expenses, payments, rents, taxes, and incumbrances as 
are herein mentioned to render to and account for the 
surplus (if any) of the money arising from such sale or 
sales, or letting to hire aforesaid unto the said mortgagor, 
his executors, administrators, or assigns. And the re- 
ceipt or receipts of the said mortgagee shall be a sufficient 
discharge to all and every purchaser or purchasers who 
shall not be required to see to the application thereof by 
the said mortgagee, his executors, administrators, or 
assigns. And it is hereby further declared and agreed 
that the said mortgagee may, if he think fit, pay any 
rent or taxes which shall, or may at any time, be due 
or payable in respect of any house or premises where the 
the said goods, fixtures, and effects, or any of them shall 
be put or placed while any money shall be due on this 
security, and to add the same to this security as a charge 
upon the said goods, fixtures, and effects ; and in the event 
of the sale of the said goods, chattels, fixtures, and effects 
not taking place that the said mortgagee, his executors, 
administrators, or assigns shall not be obliged or compelled 
or compellable to accept the said loan, or so much thereof as 
shall then remain due, and interest as aforesaid, without 
being paid all commission, valuation and levy fees, costs, 
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charges, damages, expenses^ and payments of any kind 
which he may have been put to, or incurred, or sustained, 
or be liable to have made with reference or in relation to 
these presents. And in the event of pajrment of the said 
last-mentioned commission, valuation and levy fees, costs, 
charges, damages, expenses, and payments not being made 
to the said mortgagee, his executors, administrators, or 
assigns, or in the event of the said mortgagor permitting 
himself to be sued in any of Her Majesty's Courts of Law 
or Equity for any debt or debts justly due and owing, or 
if any writ of fieri facias, civil bill, or county court judg- 
ment, distresses for rent or taxes, or any other prr^ceedings- 
of any nature, be issued levied or taken against the said 
goods, fixtures, and effects hereby assigned or expressed or 
intended so to be, or in the event of the mortgagor not 
producing to the said mortgagee, his executors, adminis- 
trators, or assigns, when demanded by them, oj: either of 
them, the receipt or receipts for the rent or taxes payable 
by him, the said mortgagor, in respect of the said 
house or houses or premises where the said goods, fixtures, 
and effects shall be or be placed, for the quarter imme- 
diately preceding the day when the receipt or receipts 
shall be so demanded, or in the event of the said mort- 
gagor or any other person doing, or committing, or 
neglecting, or refusing to get done any act, matter, or 
thing whereby the said mortgagee, his executors, adminis- 
trators, or assigns, or the security given by these presents 
to him, the said mortgagee, his executors, administrators, 
or assigns, is, shall, or may, in any manner be prejudiced 
or damnified, — then, and in either such events it shall 
and may be lawful for the said mortgagee, his executors, 
administrators, or assigns, or his agent or agents, forth- 
with to enter the said house and premises, and to sell 
and dispose of the said goods, fixtures, and effects, not- 
withstanding the time for payment by the said mori^agor 
as aforesaid, of the said loan shall not have arrived, and 
to deal with the said goods, fixtures, and effects, and 
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apply the proceeds arising from the sale thereof as he 
might have done if the time for payment of the said loan 
according to the said covenant in that behalf hereinbefore 
contained had elapsed and expired, and the said mortgagor 
had made default in pa3rment thereof. And the said 
mortgagor doth hereby for himself, his heirs, executors, 
and administrators covenant, promise, and agree to and 
with the said mortgagee, his executors, administrators, 
and assigns, that in the event of the said mortgagee put- 
ting or placing any person in and upon the said house and 
premises of aforesaid for the purpose of taking and 

keeping possession of the said goods, fixtures, and effects 
that the said mortgagor will daily and every day pay all 
expenses of and incid^it to such possession ; and that in 
the event of default in pajrment by the said mortgagor of 
the said expenses the said mortgagee shall be at liberty 
to pay the same, and to demand immediate repayment 
thereof, and in default of such repajrment shall be at 
liberty to deal with the said goods, fixtures, and effects 
in like manner as if default had been made in the pay- 
ment of the said loan contrary to the covenant for 
the payment thereof hereinbefore tontained. And the 
said mortgagor doth hereby for himself, his heirs, execu- 
tors, and administrators, covenant, promise, and agree to 
and with the said mortgagee, his executors, administra- 
tors, and assigns, that he, the said mortgagor, will not 
remove the goods, fixtures, and effects hereinbefore as- 
signed or intended so to be, or any portion thereof, from 
the said house and premises known as aforesaid, 

without the consent in writing of the said mortgagee, his 
executors, administrators, or assigns, or one of them 
first had and obtained, and that when and so soon as the 
principal money and interest hereby secured shall, accord- 
ing to the covenant for the payment thereof hereinbefore 
contained, become due and payable it shall be lawful for 
the said mortgagee, his executors, administrators, or 
assigns, or any of them, whenever he or they shall think 

m2 
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proper, by himself or themselves, or hii^ or their agents 
or agent, servants or servant, so long as any money shall 
be secured by or recoverable by virtue of these presents, 
to enter into or upon the hereinbefore mentioned house 
and premises, or upon any other house or houses, ofl&ces, 
apartments, and premises, into or upon which the goods, 
fixtures, and eflfects, or any part thereof shall have been 
removed, to take possession thereof, and to retain posses- 
sion thereof, either upon the said house and premises, or 
to remove the same to any other house or houses or 
premises, and to view and examine the state and condi- 
tion thereof, and to ascertain if any portion thereof be 
deficient or that the said goods, fixtures, and effects, or 
any part thereof shall have or has been deteriorated sub- 
sequently to the execution of these presents in a greater 
degree, and more than the same would have been dete- 
riorated by reasonable use and wear thereof, forthwith 
and whenever he shall think proper to deal with or sell 
and dispose of the said goods, fixtures, ^d effects in 
manner hereinbefore mentioned, with respect to such 
proceeds of goods which shall be sold under and by virtue 
of these presents, anything hereinbefore contained to the 
contrary thereof notwithstanding. And that in case the 
proceeds of such goods, fixtures, and effects as shall be 
sold under these presents shall not be sufficient to pay 
and discharge the said loan and the said commission, 
valuation, and levy fees, law costs, charges, damages, 
payments, interest, and expenses hereinbefore mentioned, 
that then, and in such case, the said mortgagor shall and 
will pay so much of the said loan and the said interest, 
commission, valuation, and levy fees, costs, charges, dam- 
ages, payments, and expenses as shall remain unpaid by 
the said proceeds, and also all other monies as shall be- 
come due to the said mortgagee as aforesaid ; and that 
he, the said mortgagor, his executors or administrators, 
shall and will suffer a judgment by default to pass against 
him or them in an action at law for so much of the said 
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loan and interest, and the said commission, valuation 
and leyy fees, costs, charges, damages, pa3rm6ntft, and 
expenses as shall remain impaid by such proceeds 
as aforesaid, and also for the costs and charges of 
and attending such action or suit, such judgment to 
be without prejudice to the present security ; and that 
in case the said mortgagee, his executors, administrators, 
or assigns shall request permission of persons who shall 
be in or upon any house, houses, or premises where the 
said goods, fixtures, and effects hereby assigned, or in- 
tended so to be, or any part thereof shall be, to ent«r into 
or upon any house or premises for the purpose of inspect- 
ing the same, and shall not upon such request be allowed 
and permitted to enter the same, it shall and may be 
lawful for the said mortgagee, hia executors, administra- 
tors, or assigns, or his or their agents forthwith thereupon 
to break open and enter the outer or inner doors or win- 
dows of any dwelling-house or building in which the said 
goods, chattels, fixtures, and effects, or any portion thereof 
shall be, or be supposed to be, for the purpose of obtaining 
possession thereof, And that in the event of any action, 
suit, or other proceeding being commenced by the said 
mortgagor, his executors or administrators, or any person 
claiming under him or them against the said mortgagee, 
his executors, administrators, or assigns, in respect of 
such breaking and entering, then the said mortgagee, his 
executors, administrators, or assigns shall be at liberty 
to plead leave and license of the said mortgagor, his ex- 
ecutors and administrators in bar to such action or other 
proceeding. And the said mortgagor for himself, his 
heirs, executors, and administrators hereby covenants, 
promises, and agrees, to and with the said mortgagee, his 
executors, administrators, and assigns, that he, the said 
mortgagor, his executors, or administrators, shall and will 
on demand by him, the said mortgagee, his executors, 
administrators, or assigns, produce and show to him or 
them the receipt for all rent, taxes, and other payments 
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wliich shall hare become due at the time of any such 
demaild in respect of any house and premises where the 
said goods, fixtures, and effects, shall be put or placed 
while any sum of money shall be due to the said mort- 
gagee, his executors, administrators, or assigns, by virtue 
of these presents ; and in the event of such receipt not 
being produced immediately on such demand it shall be 
lawful for the said mortgagee, his executors, administra- 
tors, or assigns, to enter into the said messuage and 
premises and to deal with or sell the said goods, fixtures, 
and effects hereby assigned, or being thereon, and the 
proceeds of such sale in like manner as is hereinbefore 
provided in the event of default in payment of the said 
loan anything hereinbefore contained to the contrary 
notwithstanding; and the said mortgagor doth hereby 
coyenant, promise, and agree to and with the said mort- 
gagee, That [covenant for title omd against i/ncumbrancesy 
as in Precedent No, 3, supra, p, 216]. Akd that all r^ifc 
and taxes due from the said mortgagor for and in respect 
of the said house and premises known as aforesaid, 

have been paid and discharged up to the day of 
last past. And it is hekkbt fubther declared and 
AGREED that in the event of the said mortgagee, his ex- 
ecutors, administrators, or assigns, exercising the powers 
given to him, by and contained in this indenture for any 
of the purposes incident thereto, neither he nor they shall 
be compelled or compellable to deliver up the said inden- 
ture, but shall and may keep and retain the same notwith- 
standing that all monies secured thereby shall have been 
paid and satisfied. And lastly, that these presents shall 
not be a security for any sum or sums exceeding in the 
aggregate £ , anything hereinbefore contained to the 
contrary notwithstanding. 

In Witness, &c. 
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FORM No. r. 

ASSIGNMENT OF AN ABSOLUTE BILL OF SALE OF GOODS. 
To ALL TO WHOM THESE PRESENTS SHALL COME, A. B. 

(Assignor), of &c. , sendeth greeting : Whereas C. D. 
(Vendor), of <kc., in and by his deed or bill of sale under 
his hand bearing date, &c., did for the consideration 
therein expressed, bargain, sell, and deliver unto me, the 
said A. B. my executors, administrators, and assigns, all 
and every the goods, implements, and wares, remaining 
and being, &c. as in the schedule or inventory to the 
same deed or bill of sale aonexed, are more particularly 
expressed. Now know ye that in consideration of the 
sum oi £ , in hand to me well and truly paid by E. F., 
(Assignee), of, &c., the receipt, &c., I the said A. B., do 
grant, assign, transfer and set over and by these presents 
in plain and open market. All and every the goods, wares, 
and implements in the above recited bill of sale, and in 
the schedule thereunto annexed, mentioned and hereby 
bargained and sold and expressed to be so as aforesaid. 
To have and to hold unto the said E. F. his executors, 
administrators, and assigns, all and every the goods, 
wares and implements in the above recited bill of sale, 
and schedule mentioned and contained, to and for his 
and their own benefit, and as his and their proper goods 
and chattels from henceforth for ever. And I the said 
A. B. do hereby for myself, my executors, &c, covenant, 
&c., with the said E. F. his &c., that the said deed or 
bill of sale is a good and valid instrument, and that the 
premises hereby assigned or otherwise assured, or intend- 
ed so to be, with the appurtenants, are and shall remain 
and continue unto the said E. F. his executors, &c. , free 
and clear of, and from all former and other rights, titles, 
charges, liens, and incumbrances whatsoever, done, com- 
mitted or suflfered by the said A. B., and the said C. D. 
or any other person whatsoever. In witness, <ko. 
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FORM No. 8. 

A8SIOKH1NT OF ▲ 00in>lTIONAL BILL OF SALE. 
To ALL TO WHOM THESE PRESENTS SHALL COME, I, A. B. 

{Assignor) of &c., send greeting. Whereas C. D. (Vendor) 
of, &c., in and by &c., did <fec, (see last Precedeni)^ 
subject nevertheless to a proviso or condition for makings 
void the same as in the within- written bill of sale is con- 
tained in that behalf. Now know ye that &c., in consi- 
deration &c., I, the said A. B. do grant, &c., unto the 
said E. F. (Assignee), all &c., to have &c., as fully and 
beneficially as I, the said A. B., might have held and 
enjoyed the same, subject nevertheless to the proviso for 
redemption as aforesaid, And I, the said A. B., do hereby 
for myself, &c. covenant with the said E. F. his &c., that 
the said debt or sum oi £ , is still due and owing, and 
that I, the said A. B., have not done or suffered, and 
shall not nor will at any time hereafter, do or suffer 
any act whereby the said E. F. his executors, &c., shall 
be prevented or hindered from recovering the said debt 
or sum of £ , hereby assigned, or any part thereof, and 
also that if default shall happen to be made in payment 
of the said sum of £ , and interest thereof, I, the said 
(Assignor) my executors, &c. shall and will at the request 
costs and charges of the said E. F., make, do, and exe- 
cute all such other acts, deeds and things for the better 
enabling the said E. F. his &o., to recover and receive 
the said sum of ;£ , as by the said E. F. his executors, 
&c., or his or their counsel in the law shall be reasonably 
advised or required, and the said E. F. doth hereby for 
himself, his executors, &c., covenant <&c., with the said 
A. B., his executors, &c., that he the said E. F. his &c., 
shall and will at all times hereafter save harmless and keep 
indemnified the said A. B. his executors, &c., of, from, 
and against all costs, charges, damages, and expenses what- 
soever, which shall or may faU upon, or become payable 
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by the said A. B. his executors or administrators, for op 
by reason of any action or suit, or other legal or 
equitable proceeding, which shall or may be brought or 
prosecuted in the name or names of the C. D. his &c., 
by virtue of these presents or otherwise. In witness, &c. 



FORM No. 9. 

Bill op Sale given by a trader to a firm with whom he is 
about to deal on credit. 

This Indenture made the day of a.d., 18 , 
BETWEEN A.B. (trader) of, &c., of the one part, and CD. 
and E. F. of, &c., carrying on business under the style 
and firm of <fe Co. of the other part. Whereas the said 
A.B. is about to commence trading with the said CD and 
E. F., and it has been agreed that in order to secure the 
sum and sums of money which shall from time to time 
become due to him for goods sold and delivered, for 
money lent and advanced, or upon any other account what- 
soever, the said A. B. should execute unto the said C D. 
andE. F. the assignment and seciurity hereinafter contained. 
Now THIS Indenture wit^esseth, that in pursuance of 
the said agreement, the said A. B. for himself, his heirs, 
executors, and administrators, doth hereby covenant with 
the said C. D. and E. F., their executors and adminis- 
trators, th^t he the said A. B., his heirs, executors, or 
administrators, will immediately upon demand thereof in 
writing, signed by or on behalf of the said C D. and E. 
F., or the survivor of them, his executors, or adminis- 
trators, (or their or his partner or partners, or other, 
the person or persons for the time being constituting the 
said firm), being delivered to or left for him or them, or 
affixed to any j)art of his, their, or either of their usual 
or last-known place or places of abode in Ireland, pay to 
the said C D. and E. F., or the survivor of them, his 
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executors, administrators, or assigns, (or to their or his 
partner or partners, or other person or persons, for the 
time being, constituting the said firm,) the sum or sums 
of money which shall from time to time become due for 
goods sold and delivered, for money lent, or upon any 
other account whatever, with interest thereon, at the 
rate of £ , per cent, per annum ; Such interest to be 
calculated from the time or respective times at which, 
according to the terms of any contract, the usual course 
of credit or otherwise, the same principal sum or siuns of 
money shall become due, and that in the mean time, and 
until such pajrment of principal money shall be made, he 
the said A. B. his executors, and administrators, will pay 
to the said C. D. and E. F. , or the survivor of them, his 
executors, administrators, or assigns, (or their or his part- 
ner or partners, or other the person or persons for the 
time being constituting the said firm), interest for the 
same principal sum or sums at the rate of £ , per cent, 
per annum, by equal half-yearly payments, to be computed 
from the time or respective times, at which the said prin- 
cipal sum or sums shall respectively become due. And 
tHis Indenture further witnesseth that forthe consider- 
ations aforesaid, and in further pursuance of the said 
agreement, the said A. B. doth hereby grant and assign 
unto the said C. D. and E. F., their executors and admin- 
istrators, all the household furniture, household effects, 
and all other the goods, chattels, plant, stock in trade, &c., 
{Proceed in all respects as in Precedent No. 4, to the end, 
takivig care^ if so intended, to extend the power of disposition 
over the after-acquired property, and to include tlve other 
powers and trusts of the deed, so as to enable the mortgagees, 
or the mrvivor of them, their heirs, executors, administra" 
tors, or assigns to take advantage of them, and conclude in 
the same ,form^ inserting covenant for title and a>gainst 
incumbrances as inform No, 3, p. 218). 
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FORM Ko. 10. 



Assignment of a Trader^s after-acquired property^ hy the 
Iwlder of an original Bill of Sale, in pursuance of a power 
vested in him, for that purpose, hy the original deed. 

This Indenture made the day of a.d. 18 , 

BETWEEN A.B. (the donor of the original Bill of Sale) of, 
&c., by C. D., (the donee of the original Bill of Sale) of, 
&c., (liis attorney, for this purpose hereunto lawfully 
authorised, by a certain Indenture bearing date on or about 
the day of , a.d. 18 , and made or expressed 

to be made between the said A.B. of the one part, and the 
said CD. of the other part) of the one part, and E.F., 
(a trustee for the donee of the original hill of sale) of &c., 
of the other part, Witnbsseth, that the said A.B., for divers 
good causes and considerations him thereunto moving, 
doth, by these presents grant and assign unto the said 
E. F., his executors, administrators, and assigns, all and 
singular the household furniture and household effects and 
all the stock in trade and other the goods, chattels, and 
effects (except the leasehold estates and the necessary 
wearing apparel of the said A. B. and his family) of or to, 
which the said A. B. is possessed or in any maimer en- 
titled, and all the estates and interest of the said A. B. 
therein and thereto : To hold, receive, and take the said fur- 
niture and effects, and all and singular other the premises 
hereby granted and assigned unto the said E.F., his ex- 
ecutors, administrators, and assigns, upon trust, never- 
theless for the said CD., his executors, administrators, 
and assigns, and to be held and disposed of by him, the 
said E. F., in such manner, in all respects, as the said 
C D. shall direct, and so that the same may be and be- 
come subservient to the several ends, intents, and purposes 
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mentioned, referred to, or contained in the hereinbefore 
mentioned Indenture of the day of 1855. 

In WmrBSS, &c. 



A.B., byC.D., his 

attorney. 



Signed, sealed, and delivered, by 
the said C. D. as the attorney, in 
the name, and as the act and deed 
of the said A. B., in the presence of 
G. H. 

Signed, sealed, and delivered, by ) v v 

the said E.F., in the presence of, &c. ) 



FORM No. 11. 

Bill op Sale by way of Settlement in Marriage, upon the 
usual Trusts, with variation where the Property settled 
belongs to the Wife, and it is intended to determine the 
Husband^ s interest in the event of Bankruptcy. 

This Indentube made the day of , between, 

A. B. (the intended husband), of, &c., of the first part, 
C. D. {the intended wife), of, &c., of the second part and 
E. F. {the trustee), of the third part. Whereas the said 
X.B. is possessed of divers articles of household furniture, 
plate, linen, china, and other effects, now being in, upon, 
or about his dwelling-house and premises at , afore- 

said, the particulars whereof are mentioned and set forth 
in the schedule or inventory hereunder written. And 
WHEBEAS a marriage has been agreed upon, and is intended 
shortly hereafter to be had and solemnized between the 
said A. B. and the said 0. D. And whereas upon the 
treaty of said intended marriage it was agreed upon 
between the said A. B. and C. D,, that the said household 
furniture, plate, linen, china, and other eflfects, should 
be assigned and transferred unto the said E. F. upon the 
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trusts and for the intents and purposes hereinafter 
expressed and declared of and concerning the same. 
Now THIS Indenture witnesseth that, in pursuance of 
the said agreement and in consideration of the said 
intended marriage, the said A. B. doth by these presents 
bargain, sell, assign, transfer, and set over unto the said 
E. F., his executors, administrators, and assigns, all 
AND singular the household furniture, plate, linen, china, 
and other effects mentioned or set forth in the schedule 
hereunder written, and all benefit and advantage thereof, 
and all the estate, right, title, and interest of the said 
A. B. therein and thereto ; to have and to hold the 
said furniture, effects, and premises hereinafter assigned, 
or intended so to be, unto the said E. F., his executors, 
administrators, and assigns, upon trust, nevertheless, for 
the said A. B., his executors and administrators, until 
the said intended marriage shall be had and solemnized ; 
and from and immediately after the solemnization thereof, 
upon trust, to permit and suffer the said A. B. to have 
the possession, use, and enjoyment of the said household 
furniture, effects, and premises during the term of his 
natural life [or until such time as he shall become bank- 
rupt or insolvent, or have his goods or chattels taken in 
execution under suit or process at law or in equity'] ; 

* Where the property settled comes from the wife or from a 
source other than from the hushand himself a gift over on his bank- 
ruptcy is valid (3 Ves. U9 ; 2 Stra. 947 ; 14 Ves. 698 ; 1 Sch. & 
Lef. 179; 16 W. R. 681). But if the husband were to sell for a 
nominal consideration property he wished to settle, and were then 
to get the assignee to put it in settlement, with a limitation to the 
husband and over on his bankruptcy, it would not hold in equity, 
and might possibly be void within the statute against fraudulent 
conveyances (16 W. R. 682). When the property belongs to the 
husband a gift over on bankruptcy is invalid against his assignees 
in bankruptcy (19 Ves. 88 ; 8 Ir. Ch. R. 26 ; 4 ib. 247 ; 16 ib. 
377). Whether it would be good against his alienees would probably 
depend on whether such persons had or had not notice of the condition 
(4 Russ. 131 ; 27 Beav. 181 ; 30 L. J. Ch. 649). Where the husband 
receives part of the wife's fortune on marriage, and settles property 
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and upon the decease of the said A. B. [or upon the 
happening of any one or more or all the events lastly 
hereinbefore referred to], upon trust, to permit and 
suffer the said C. D. [notwithstanding her said intended 
coverture], to have the possession, use, and enjoyment 
of the same furniture, effects, and premises for and 
during the term of her natural life [for her own sole and 
separate use, independently of the said A. B., and so that 
the same may not be at the disposal or subject or liable 
to the debts, control, or intermeddling of the said A.B. 
in anywise howsoever], and from and after the decease 
of the survivor of the said A. B. and C. D. [or from and 
after the decease of said A. B., the said 0. D. being then 
dead, or in the event of said A. B. surviving the said CD., 
and after her decease becoming bankrupt or insolvent, 
or having his goods taken in execution under any writ 
or process at law or in equity, whichever may first 
happen],* then upon further trust that he the said 
E. F., his executors, administrators, and assigns, do and 
forthwith take possession of all and singular the said 
furniture, effects, and premises hereby assigned or intend- 
ed so to be, and at his or their discretion, fey public or 
private contract, or by tender or in one or more lot or lots, 

of his own on himself for life, with a gift over on bankrnptcy, the 
wife would be considered a purchaser of the property settled to the 
extent of her fortune received by him, and a gift over would to that 
extent be valid against his assignees in bankruptcy (5 Sim. 205 ; 
8 Ves. 353; 19 ib. 206). The fact of a settlement having been 
made of part of the wife's personalty on her marriage, in trust for 
her and the children of the marriage, will not bar her equity to an 
additional settlement out of other personalty belonging to her pre- 
viously left unsettled, as against the husband's assignee if obliged 
to resort to Equity to reach it (3 De G. J. & S. 293 ; L. R. 1 Ch. 
Ap. 620). But a married woman has no equity to a settlement 
as against creditors of her own at the time of her marriage (17 
W. R. 478 ; L. R. 4 Ch. Ap. 247), and where she has been a party 
to a fraud cannot claim as against bona fide purchasers for value 
(17 W. R. 974). As to the construction of a settlement under 
which the husband's life interest would be forfeited in bankruptcy, 
see 19 L. T. N. S., 856. 
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«jell (proceed with power to sell and to give receipts as in 
Precedent No. 3, pp. 216, 217). And as to the moneys to 
arise from the sale and disposition of the said furniture, 
effects, and premises, it is hereby declared and agreed 
that the said E, F., hi^ executors, administrators, and 
assigns, shall stand possessed thereof upon trust, in the 
first place to pay, satisfy, and discharge aU costs, charges, 
and expenses which may be incurred in and about or be 
incident to such sale or disposition, and after payment 
and satisfaction thereof upon trust to pay and divide 
the residue of the same moneys unto, between, and 
amongst all and every the child or children of the said 
intended marriage who shall bo living at the commencement 
of the time of such sale and disposition, and all and every 
the issue .then living of such of the said children 
as may be then dead, in equal shares and proportions, 
but so that nevertheless the issue of every deceased child 
of every degree shall take equally amongst them, if more 
than one only, the share to which his, her, or their 
deceased parent or parents should have been entitled, if 
then living, per stirpes and not per capita^ the respective 
shares of such of the said children or grand-children or 
other issue to belong to and be an interest vested for 
them [respectively immediately upon and after the com- 
mencement of the time for such sale and disposition,*] and 
to be issued, assigned, or transferred to them respectively 
(upon their respectively attaining the age of 21 years, or 
being daughters marrying under that age), aUd in the mean 
time the same share or shares to be invested in the name 
or names of the said E. F,, his executors, admistrators, 
or assigns, upon government or good, real security, and 
the interest, dividends, or produce thereof to be applied 
for or towards the maintenance and education of such 
child or children respectively. But if it should happen 



^ If it be intended to postpone the vesting of any share until the 
time for payment, the words m brackets must be omitted. 

n2 
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ihat there should be no child or children or other issue 
of the said intended marriage, or, there being such, all 
of them should die before acquiring a vested interest in 
the said trust moneys and premises, then upon further 
gnasT to assign and transfer* the said trust furniture, 
effects, and premises unto the said A. B. absolutely, 
should he be then living, or, in case of his death, then 
unto the person or persons who under the statute made 
for the distribution of the estates of intestates shall then 
be his next of kin. Provided always, and it is hereby 
declared and agreed, that in case the said E. F. or any 
trustee or trustees to be appointed under this present 
provision shall die or become unwilling or unable to act, 
or in case the said A. B. and C. D. or the survivor of 
them shall think proper to increase the number of trustees, 
it shall be lawful for the said A. B. and C. D., or the 
survivor of them, or the executors or administrators of 
such survivor, by any writing under their, his, or her 
hands and seals or hand and seal, to nominate any fit 
I)erson or persons to supply the place or places of such 
trustee, or become such additional trustee or trustees as 
aforesaid ; and that immediately upon every such nomina- 
tion or appointment the said trust furniture, effects, and 
premises shall be transferred, at the costs of the trust 
estate, in such manner that the same may vest in such 
new trustee or trustees jointly with the surviving or 
continuing trustee or trustees, or in such new trustee or 
trustees absolutely as the case may require, subject to 
the trusts aforesaid. And such new trustee or trustees 
shall have and may exercise all the powers and authorities 
whatsoever hereinbefore contained as effectually to all 
intents and purposes as if he, she, or they had been 
expressly named therein. And further, that the trtistees 
for the time being shall be charged with such sums only 
as they shall respectively actually receive by virtue of 
the trusts herein contained, notwithstanding their joining 
in or signing any receipt or receipts, or doing any other 
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act for the sake of conformity ; and that they or any of 
them shall not be answerable for any loss which may 
happen in the execution of the aforesaid trusts or in 
relation thereto, except the same shall happen by or 
through their wilful neglect or default. And lastly^ 
that it shall be lawful for the trustee or trustees for the 
time being, out of the monies which shall come to his or 
their hands by virtue of trusts aforesaid, to retain and 
also to allgw to each other all costs and expenses and 
fees to counsel for advice* which they or any of them may 
pay or incur in or about the execution of the aforesaid 
trusts or in relation thereto. (Covenant with ths trustee 
for right to assign upon the trusts and in the manner 
. aforesaid. (See Precedent No. Z) ; and that the same 
shall be possessed, held, and enjoyed accordingly, without 
any interruption or interference by the said A. B., his 
executors, administrators or assigns, or any persons or 
person claiming under or in trust for him. And Lastly, 
that he, the said A. 6., his executors and adminis- 
trators, shall and will, at the costs and chigrges of the 
said trust estate, make, do, and execute all such acts, 
deeds, assignments, and assurances as shall be requisite 
or necessary for the further better or more effectually 
assigning or transferring the' said trust furniture, effects, 
and premises unto the said E. F., or other the trustee or 
trustees for the time being of these presents, upon the 
trusts and in manner aforesaid, as by the said E. F. or 
other the trustee or trustees for the time being of these 
presents shall be reasonable devised or advised and 
required. 

In witness, &c. 



Re Wise's Trusts, Tr. L. T. 548, August 14th, 1869. 
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FORM No. 12. 

Declaration and Covenant in a Marriage Settlement, 
that the intended Wife shall hold and enjoy her separate 
estate unaffected by the debts of enga>gements of the in- 
tended Husband, with power of disposition. 

And whebeas the said C. D. (the intended- wife) is 
possessed of valuable articles of plate, linen, china, glass, 
and other household effects mentioned and set forth in 
the schedule hereunder written, and upon the treaty of 
the said intended marriage, it was agreed that the same 
should, notwithstanding the said intended coverture, be- 
retained by the said C. D. for her separate use, and be 
disposed of by her at her own free will and pleasure as 
she should from time to time think proper, and at her 
decease that the imdisposed-of parts thereof should belong 
to the person or persons hereinafter mentioned. Now 
therefore tJ^is Indenture further witnesseth that, in pur- 
suance of said agreement and in consideration of the said 
intended marriage, he the said A.B. (the intended husband), 
for himself, his heirs, executors, or administrators, doth 
hereby covenant and agree to and with the said E. F. 
(the trustee), his executors, administrators, and assigns, 
that in case the said intended marriage shall take effect, 
he the said A. B., his executors and administrators, shall 
and will permit and suffer the said C. D. from time to 
time and at all times hereafter, notwithstanding the said 
intended coverture, to have, use, retain, possess, and 
enjoy, to and for her sole and separate use as her own 
separate property, and that the same shall not be subject 
to the debts, contracts, control and engagements of the 
said A. B. ; and that it shall be lawful for the said CD., 
either in her lifetime or by her last will and testament, 
or any codicil thereto, or by any writing purporting to 
be her will and testament, or any codicil thereto, to give 
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away, sell, exchange, and dispose of, all and evert or 
any one or more of the said articles, effects, and things 
mentioned and set forth in the schedule hereunderwritten, 
and all sum and sums of money and effects whatsover 
which may arise or be produced by the sale, exchange, 
disposition, or conversion of the same. And that in de- 
fault of any such disposition either in her lifetime or in 
her last will and testament, or any codicil or codicils 
thereto, that the said articles, effects, and things, whether 
original or substituted, shall go, belong to, and vest in 
the person or persons who, under the statute made for 
the distribution of estates of intestates, would be the 
next of kin of the said C. D. if she had died intestate 
and without leaving a husband her surviving. 



FORM No. 13. 

Bill of Sale by a Sheriff^ to the Execution Creditors who 
are Co-partners in Trade, and in which the Debtor 
joins. 

This Indenture, made the day of between 

A. B., Esq., Sheriff of the county of , of the first part ; 
CD. {the debtor) of, &c. of the second part ; and E. F. and 
G. H., both of, &c., and co-partners in trade, of the third 
part. Whereas on or about the day of , instant, 

a writ of fieri facias, issued out of her Majesty's Court of 
at Dublin, was lodged with the said A. B., Sheriff of 
the county aforesaid, and by the said writ the said Sheriff 
was commanded that of the goods and chattels of the 
said C. D. in his, the said Sheriff's bailiwick, he should 
cause to be made a levy of a certain debt of £ , which 
the said E. F. and G. H. lately recovered against him 
the said C. D., and also £ , which in the same Court 

' See pp. 1 1 4, 1 15, supra. 
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was adjudged to the said E. F. and G. H. for their 
damages wMch they had sustained as well on account of 
the detention of the said debt as for their costs and 
charges by them about their suit in that behalf expended, 
together with interest upon £ , at the rate of £ , 
per cent, per annum, from the day of , in the 

year of our Lord 18 ; which said writ was endorsed tc 
levy £ , besides Sheriff's poundage, officer's fees, 

costs of levying, and all legal incidental expenses. And 
WHEREAS by virtue of the said writ the said A. B., as such 
Sheriff aforesaid, seized and took in execution (amongst 
and together with other goods, chattels, and effects) the 
several goods, chattels, and effects particularly mentioned 
and described in the schedule or writing hereunder written, 
then being in or on the messuages and hereditaments at 
, now or late in the occupation of th© said C. D., as 
being the proper goods, chattels, and effects of him the 
said 0. D. And whereas the said A. B. as such Sheriff 
as aforesaid, with the consent and approbation of the said 
C. D., testified by his being a party to and executing these 
presents, hath agreed with the said E. F. and G. H. to sell 
to them the said E. F. and G. H. the said several goods, 
chattels, and effects so seized as aforesaid, for the sum of 
£ , Kow THIS Indenture witnesseth that in pur- 
suance of said agreement, and for and in consideration of 
the sum of ^ , of lawful money of Great Brita-in, to the 
said A. B. as such Sheriff as aforesaid, by and with the con- 
sent and approbation of the said C D., testified by his being 
a party to and executing these presents, in hand paid by 
the said E. F. aiid G. H., at or before the signing or 
or sealing of these 'presents, the receipt whereof he the 
said A. B. doth hereby admit and acknowledge, he the 
said A. B., as such Sheriff as aforesaid, with the previous 
consent and approbation of the said C. D., testifie4 as 
aforesaid, as far as he can or may, but in no respect further 
or otherwise, and without any warranty of title hath 
bargained, sold, assigned, transferred and set over, and 
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by these presents doth bargain, sell, assign, transfer, and 
set over, and he the said C. D. hath assigned, ratified, 
and confirmed, and by these presents doth assign, ratify 
and confirm unto the said E. F. and G. H. their execators, 
administrators, and assigns, all and singular the goods, 
chattels, and efiects comprised, mentioned and described 
in the schedule or writing hereunder written ; all which 
said goods or chattels were so seized and taken in execu- 
tion under said writ of fieri facias, as aforesaid, and are 
now or were lately in or about the messuages and pre- 
mises at aforesaid, now or late in the tenure or 
occupation of the said C. D. ; To have and to hold, 
receive and take, all and singular, the said goods, 
chattels, and eflfects hereby assigned or intended so to be, 
unto the said E. F. and G. H., their executors, adminis- 
trators, or assigns, as tHeir own absolute property, to and 
for their own use and benefit, as part of their partnership 
estate and effects. 
In witness, &c. 

(Attestation, <fec., as in Precedent No. 1.*) 



FORM Ko. 14. 

Bill op Sale by a Sheriff* in which the Debtor does not 
join. 

To all whom these presents shall come, I, S. S., Esq., 
Sheriflf of the County of , send greeting : Whereas 

* Sealing by the Under-Sheriff, or Under-SberifF's Deputy, or 
person deputed by the Sheriff himself, will sbfl^ce (8 C. & P. 554 ; 
1 C. & K., 380 ; 1 F. & F. 328), and when by the Officer of 
the Sheriff, the Court will presume he was authorised (1 7 C. B. N. 
S. 777). If the Sheriff, as is generally the case, should execute 
the deed by power of attorney, the signature will be *' A. B., Sheriff, 
by J. K., his attorney ;" and the attestation clause '* signed, sealed, 
and delivered by J. K. as the attorney on behalf of the above-named 
A.B., in the presence of." 

* See pp. 114, 116, ante. 
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by yirtue of her Majesty's writ of fieri facias, issued out 
of her Majesty's Court of Q. B., to me directed and 
delivered, for levying on the goods and chattels of C. D. 
£ , which A. B. in the said Court hath recovered 

against him, together with interest on the said £ , 

at the rate of ^4 per centum per annum, from the day 
of , A.D. (as i%\ the writ), as by the said -writ 

will more fully appear, I have taken into my hands the 
several goods and chattels of the said C. D., hereafter 
mentioned, that is to say (here set them out, or state them 
in a schedule, and refer to it), which have been valued 
and appraised at £ : Now know ye, that I, the 

said S. S., by virtue of the said writ and my ofl&ce, and 
for and in consideration of the sum oi £ , to me 

in hand paid by the said A. B., do hereby, as much as in 
me lieth by virtue of my said office, fully and absolutely 
bargain, sell, and deliver to the said A. B., his executors, 
administrators, and assigns, the said goods and chattels, 
to have, hold, and enjoy the same, as his, her, and their 
own proper goods and chattels for ever, in satisfaction of 
the said sum of £ [or of £ , part of the 

said sum of £ ]. 

In witness, <fec. 

(Attestation, &c., as in Precedent No. 13.) 



FORM No. 15. 

Affidavit by the Attesting Witness of the execution of Bill 

of Sale by Sheriff, 
In the Q. B. 

I, W. W., of (state the residence amd occupation 

of the deponent), make oath and say as follows, 

1. The paper writing hereunto annexed, marked A., is 
a true copy of a bill of sale, and of every schedule or 
inventory thereto annexed or therein referred to, and of 
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every attestation of the execution thereof as made, given 
and executed by S. S., the sheriflf, therein mentioned, 
and whose name is signed thereto. 

2. The said bill of sale was made and given by the 
said S. S. on the [or ''on the day it bears date, being 
the"] day of , in the year of our Lord, 
18 . 

3. I was present and did see the said S. S. [or " see 
D.D., of , who then was and still is one of the 
deputies of the said S. S., sheriflf of ,"] sign and 
execute the said bill of sale on the said day of 

, in the year aforesaid. 

4. The said bill of sale was made and given by the said 
S.S., under and in the execution of a writ of fieri facias, 
issued out of the court of against C. D., the 
person so named in the said bUl of sale. 

6. The said S. S. {the sheriff) at the time of the making 
the said biU of sale was and still is sheriflf of the county 
of 

6. The said CD., at the time of the making of the 
said bill of sale resided at , and was a 

7. The name of W. W., set and subscribed as the 
witness attesting the due execution of the said bill of 
gale is my own handwriting. 

8. I was the only attesting witness to the said bill of 
sale, and at the time of the making of said bill of sale I 
resided and I still reside at , and I then was 
and still am a 

Sworn (&c.). 
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FORM Ko. 16.1 

Bill of Sale of all a Trader's Estate for the be^iejit of all 
his Creditors. 

This Indenture made the day of , in the 

year of our Lord, 18 . Between A.B., of, <kc., herein- 
inafter styled the debtor, of the first part ; C. D., of, &c. 
and E. F. , of, &c. , hereinafter styled Trustees, of the second 
part, and the several other persons being creditors of the 
said debtor, whose names and seals are hereunto sub- 
scribed and affixed in the schedule hereunder written by 
themselves, their partners, agents,* or attorneys of the 
third part. Whereas the said debtor is justly indebted to 
the several parties hereto of the second and third parts in 
certain sums, and which sums are more particularly spe- 
cified opposite their respective names in the schedule 
hereunder written, but which sums he is unable fully to 

,* This precedent is intended to operate under 20 & 21 Vic. 60, 
93 Irish, (and see 12 & 13 Vic. 106, 68 English), by virtue 
of which such deeds, executed by a trader of all his property 
for the benefit of all his creditors equally^ are not to be deemed acts 
of bankruptcy unless a petition for adjudication is filed within three 
months, provided the trustees execute within fifteen days after the 
debtor has executed, and that the execution by the trader is attested 
by an attorney or solicitor, and that notice be given within one 
month in the Gazette^ &c., of the date and of the names and abodes 
of the trustees, and such attorney or solicitor (see ante, p. 112, 
note 1). These deeds do not affect the right of creditors not 
executing or assenting (see ante, p. 96) to them, but they pass the 
estate as against execution-creditors, and after the lapse of the 
statutory time bind the assignees iu bankruptcy also, and conse- 
quently are often of such a kind as practically to bind all the cre- 
ditors. We do not here deal with deeds of arrangement under the 
24 & 25 Vic. 134, 192, and 31 & 52 Vic, 104, English. As to 
covenants held good thereunder, see 17 W. R. 1009 ; 8 B. & S. 
731 ; L. R. 3 Q. B. 281 ; ib. 446; L. B. 4 Eq. 666; L. R. 3 
Ch. Ap. 10. As to covenants held bad thereunder, see L. R. 2 
Ex. 406; ib. 3 Q. B. 450 ; 4 H. & C. 498. 

* L. R. 2 C. F. 488. 
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discharge, and said debtor has therefore proposed and 
agreed to assign all his estate and effects unto the said 
Trustees, for the benefit of all and singular the creditors 
of him the said debtor as hereinafter mentioned. And, 
whereas the said several persons, parties hereto of the 
second and third parts respectively, have, for the consi- 
deration aforesaid, agreed to accept such moneys as shall 
be payable to them, and every of them, hereunder in re- 
spect of their respective debts in discharge of said debts, 
so far as they are able to do so without the consent or 
permission of, and without prejudice to the rights or 
claims of third parties or sureties, but no further. ^ Kow 
this indenture witnesseth, that in pursuance of said agree-' 
ment, and in consideration of the premises and of the 
agreement hereinafter contained, and of five shillings of 
lawful English money to him the said debtor in hand 
paid by the said trustees, at or before the execution 
hereof the receipt whereof is hereby acknowledged, he 
the said debtor Doth by these presents grant, bargain, 
sell, convey, assign, transfer, and set over unto the said 
trustees, their heirs, executors, administrators and assigns, 
All and every the messuages or tenements, lands, heredita- 
ments and real estate whatever, and wheresoever with 
their and every of their actual and reputed appurtenances, 
and over which he has any disposing power ;* Asiy 
ALL and every of the stock in trade, plant, goods, 
wares, merchandizes, household furniture, fixtures, plate, 
linen, china, books of account, debts,' sum and sums 
of money, deeds, papers, writings, and all other the 
personal estate and efi*ects whatsoever and wheresoever of 
the said debtor in possession, reversion, remainder, or 
expectancy, and all the estate, right, title, interest, trust, 
benefit, possibility, claim and demand, both at » law and 

1 8 H & C. 895. 

* If the trader has no real estate, &c., so much of the deed as 
relates thereto should be omitted. 
3 See ante, p. 77. 
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in equity, of the said debtor of, in, to, or out of, the same 
respectively (excepting from the grant and assignment 
hereby made the necessary i wearing apparel of the said 
debtor and his family), together with fuU possession, 
right of entry in and to all and every the messuages or 
tenements and premises hereby granted and conveyed, or 
wherever the said several effects and premises now are 
respectively. To have, hold, seize, receive, and take the 
same and all benefit thereof unto the said trustees, their 
heirs, executors, adminstrators, and assigns, absolutely, 
according to the nature and qualities thereof, respectively, 
upon trust with all convenient speed absolutely to sell 
and dispose of all the said trust estate, and effects in 
their nature saleable, either by public auction or private 
contract, and in one or more lot or lots for the best price 
or prices that can be obtained for the same, with power 
to sell the same on credit* to any persons or person 
whomsoever, with or without security as they may think 
proper, and to assign and convey the same accordingly, 
and to collect and receive all the debts and sums of 
money due and owing to the said debtor, and stand 
possessed of the money arising therefrom, and under these 
presents upon the trusts hereinafter mentioned. And 
the said debtor doth hereby make, ordain, constitute, and 
appoint the said trustees and their executors and admi- 
nistrators to be the true and lawful attorneys or attorney 
of him the said debtor, for him and in his name or in the 
names or name of the said attorneys or attorney, or 
otherwise, to ask, demand, collect and receive, and, by 
action or suit, or other legal proceeding, or otherwise, to 
sue for and recover all and every the debts and other the 
premises aforesaid, and to sign, seal, and execute receipts, 
acquittances and other discharges for the same, and for 
the principal moneys or other the produce of the said 



» UC.B.N.S. 68f?. 
« L. R. 1 C. P. 873. 
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trust estate, which shall discharge the persons or person 
paying or delivering same from all obligation of seeing to 
the application thereof as amply as the said debtor, his 
executors or administrators could do if personally present, 
with full power for all or any of the purposes aforesaid 
to appoint a substitute or substitutes, with like limited 
powers. And it is hereby agreed and declared that the 
said trustees, their executors and administrators of such 
survivor shall stand possessed of the moneys which shall 
arise or be received under these presents in trust to pay 
all costs^ and expenses of preparing, engrossing, and 
executing these presents, and of obtaining the assent 
thereto of the said creditors, and of determining the divi- 
dends to be paid hereunder,* and attending or relating 
to the trusts and powers hereby created, and any salaries, 
rent, taxes, and other payments which would be payable 
in the event of the bankruptcy of the said debtor, and 
in the next place to pay, and distribute the said moneys 
rateably and proportionably unto and among all and 
singular the creditors of him the said debtor, and their 
respective executors, administrators and assigns, until 
their several debts shall be fully paid and satisfied, or 
the said trust moneys shall be entirely exhausted, such 
distribution to be made by equal pound rate or rates, and 
according, and in proportion to the amount of their 
several debts, and without any preference or priority 
whatsoever, subject nevertheless to the covenant or 
proviso hereinafter contained for verifying the amount 
and particulars thereof, and in the next place to pay the 
surplus^ (if any) of the said moneys unto the said debtor, 
liis executors, administrators and assigns. Provided 
always,* and it is hereby declared and agreed that the said 
trustees, their executors or administrators shall have full 

1 14 C. B. N.S. 686. 

* L. R. 2 Ex. 394 ; ib. 1 C. P. 373. 
» 9Ir. Jur. N.S. 195. 

* L. R. 1 C. P. 373 ; 35 Beav. 135. 

o2 
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discretion from time to time to determine the amount of 
the dividends which shall from time to time be declared^ 
distributed, and paid out of the moneys in hand to and 
among the said creditors in respect of their respective 
debts, and to pay such dividends at such place and in 
such manner as said trustees, their executors or admi- 
nistrators shall think fit, Provided nevertheless, and it is 
hereby further declared and agreed that on the • day of , 
next, unless the time for so doing shall be extended to 
some subsequent day or days by any writing under the 
hands of the said trustees, their executors or administra- 
tors previously or subsequently to the day firstly 
hereinbefore mentioned for that purpose, and in such 
case, then on such extended day or days, the said trus- 
tees their executors or administrators, shall and may 
proceed finally to pay and distribute the entire (if any) 
of the moneys payable to the parties hereto of the 
second and third parts respectively, not previously paid 
or distributed to them, unto and among said parties 
hereto of the second and third parts respectively, in pur- 
suance of the trusts herein contained and declared 
respectively the same, and shall and may forthwith there- 
upon pay the surplus (if any) to the said debtor in 
pursuance of the trusts herein contained and declared 
respectively the same.* Provided and it is hereby 
further declared and agreed by and between the said 

* The lithographed forms commonly contain a proviso that any 
creditor not executing within a limited time should lose the benefit 
of the deed, but, contrary to some decisions (31 L. J. Ch. 652; 12 
Ir. Ch. R. 467; 7 Ir. C. L. R. 91), it is submitted that such a 
proviso would avoid the deed (9 Ir. Jur. N. S. 195; 13 C. B. N. S. 
607 ; 14 ib. 91 ; 2 ib. 165 ; 11 W. R. 315, 316 ; L. R. 1 Ex. 325 ; 
and see ante p. 149). The above proviso has been* framed aud 
substituted with a view to a suggestion thrown out in Re Smart, 
(9 Ir. Jur. N. S. 195) ; but the period of distribution should be 
reasonably remote, (for the protection of the trustees it ought to be 
at least six months distant), and a reasonable notice of the distribu- 
tion should be given (ib.) as' for instance it may occur that some of 
the creditors reside abroad. (4 H. & C. 498). The same objection 
would prevail against the immediately subsequent proviso if the 
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seyeral parties hereto, that it shall be lawful for the said 
trustees and their executors and administrators, at the 
expense of the trust-estate to require any person or per- 
sons claiming to be a creditor or creditors of the said 
debtor (notwithstanding he or they might have executed 
these presents, and that the amount or alleged amount of 
his or their debt or debts might have been inserted in 
the schedule hereto) to verify the nature and amount of 
such debt Or claim with full particulars showing the 
consideration thereof by statutory declaration before a 
compet-ent authority. And in the event of any such 
creditor or creditors refusing or failing so to verify his 
or their debt or debts, then such creditor or creditors so 
refusing or failing as aforesaid shall lose all benefit, 
dividends and advantages to be derived from or otherwise 
claimed under these presents ; anything herein contained ^ 
to the contrary notwithstanding. 

And the said debtor doth hereby for himself, his execu- 
tors and administrators, promise covenant and agree to 
and with the said trustees, their executors and adminis- 
trators, that he the said debtor shall and will to the best 
of his power forthwith make and deliver a true and exact 
account in writing of all his estate and effects, and aid 
and assist the said trustees in the management of the 
affairs of the said trust-estate, and shall not receive or 
intermeddle with any of the said estate, but confirm and 
allow all and whatsoever the said trustees, or their 
executors or administrators, or any substitute or sub- 
stitutes of them or any of them shall lawfully do or 
cause to be done in or about the premises. And it is 
hereby declared and agreed that it shall be lawful for 
the said trustees to employ the said debtor or any other 
person or persons in winding up the said trust-estate and 
premises, and in collecting, getting in, and disposing of 

time for making the declaration were limited (L. R. 1 Ex. 325) 
as is generally the case, — but not otherwise. (L. R. 1 C. P. 373 ; 
36 L. J. Ch. 580.) 
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the same or any part thereof, And to make to the said 
debtor such an allowance^ as said trustees shall think fit 
out of the said trust-estate moneys and premises not 
exceeding the amount to which such debtor would be 
entitled in bankruptcy : And this Indenture further 
WITNESSETH that in consideration of the conveyance and 
assignment so made by the said debtor, and of the pre- 
mises, it is hereby agreed and declared (each of the 
creditors of the debtor who shall have executed or other- 
wise acceded to or be bound by these presents, agreeing 
and declaring for himself and his partners, and their 
respective heirs, executors and administrators, and so far 
as relates to his and their respective acts and defaults), 
that the creditors of the debtor who shall have executed 
or otherwise acceded to or be bound by these presents, 
shall not, nor shall any of them, nor shall their respec- 
tive heirs, executors or administrators, or partners, or 
assigns, at any time, except in respect of the covenants 
or agreements herein contained, or any one of them, or 
except so far as may be necessary, iii order to enforce 
any mortgage, lien or security, or any rights or remedies 
against any persons, other* than the debtor commence or 
prosecute any action or suit, at law or in equity, or other 
proceedings, or obtain or endeavour to obtain any act or 
adjudication of bankruptcy against the debtor, or his 
heirs, executors, or administrators, or make or sue out 
any attachment or requisition, of or upon him or them, 
or his or their property, credits or effects, for or on 
account of all or any part of the debts now due from the 

1 Section 94 of the Irish Act permits this to be done, but that 
provision must be strictly regarded, (9 Ir. Jur. N. S. 195). There 
being no prototype of this section in the 12 & 13 Vic. 106, it was 
held in England the deed should not contain the above stipulation (3 
DeG. J. & S. 258). And a permission to return the trader goods of the 
value of £20, has been held bad (I E. & B. 544; but see 14 C. B. N. 
S. 686). A power enabling the trustees to pay £10, creditors in full 
has been held improper, 15 C B. N. S. 815 ; 4 H. & C. 629. 

17 W. K. 72, 385; 4 B & S. 761 ; 6 ib. 240; 19 C. B. N. S. 
76 ; 3 K. & J. 438 ; 4 E. & B. 760. 



dbyGoOgk 



PRECEDENTS. 261 

said debtor, to the said creditors, who shall have executed 
or otherwise acceded to, or be bound by these presents, 
or any of such creditors, and that this present agreement 
may be pleaded in bar to any action or suit or other 
proceeding, brought or prosecuted contrary to this agree- 
ment, as if the same were an actual release/ Provided 
always,^ and it is hereby agreed that if it shall at any 
time hereafter, appear that the said debtor hath conceal- 
ed any portion or portions of his estate or effects 
immediately thereupon and from thenceforth the said 
immediately preceding covenant and covenants not to 
sue or otherwise molest the said debtor as aforesaid, 
shall cease and be no longer binding, and it shall be 
lawful for the said several creditors forthwith to sue for 
the full amount of their respective debts, or for such 
parts thereof as they shall not actually have received by 
virtue of the trusts hereinbefore declared. Provided 
always, and it is hereby declared and agreed that the 
said trustees, their executors and administrators, shall 
be chargeable respectively for such monies, only as he 
and they respectively shall actually, receive by virtue of 
the trusts hereby in them reposed, although they or any 
of them may give, or sign, or join in giving or signing 
any receipt or receipts for the sake of conformity, and 
shall not be answerable or accountable for any banker, 
broker or other person with whom any part of the trust 
property shall be deposited or lodged, and shall not be 
answerable for the acts or receipts of each other, or for 
any loss or damage which may happen in the execution 
of the aforesaid trusts without their own respective 
wilful default.' In witness, <kc. 

Signed, sealed, and delivered by A. B. (Seal) 

C. D. (Seal) 
E. F. (Seal) 

1 8 H. & C. 9, 361, 403. » See 19 L. T. N. S. 327. 

' As to covenant to indemnify trustees, see L. R. 3 Q. B. 450; 
5 H. & C. 366. 
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Schedule referred to in foregoing deed. 



Creditors' Names 
and Addresses. 


Creditors' Signa- 
tures. 


Seals. 


Amount of Debt. 


' 


■ 


I 


£ 


H. 


d. 



FORM No. 17. 

Notice of Assignment for benefit of Creditors^ to he inserted 
in the * Gazette^ and other Papers^ pursuant to the 
Statute, ' 

Notice is hereby given, that A. B. of, &c., did by deed 
bearing date the day of ,18 , grant, convey, 

and assign unto C. D. of &o., and E. F. of, &c.y all the 
Estate and Eflfects of him the said A. B. upon the trusts 
therein mentioned, for the benefit of all the Creditors of 
the said A. B., and that the said deed was duly executed 
by the said A. B., CD., and E. F., on the said day 

of , 18 , and the execution of the said deed by the 

* See note 1, p. 254, ante. 
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said A. B., CD., and R F. was attested by G. H. of, &c., 
Attorney at Law ; and the said Indenture now lies at 
the office of G^ H., at, &c. for perusal and execution 
by the creditors of the said A. B., (and the trust funds 
will be forthwith distributed under said deed, and not 
later than the day of , next, unless the time 

therefor shall be extended by said trustees in pursuance 
of said deed.)! 

Dat«d this day of , 18 . 

G. H., 
Solicitor to the Trustees, 

Chambers, &c. 



FORM No. 18. 

Affidavit of an Attesting Witness to a Bill of Sale, to he 
filed pursiuint to the provisions of the Begist^'ation Act 

In the Queen's Bench. 

A.B.'^ E. F. of , in the county of 

to > (description), maketh oath and saith, that the 
CD. ) paper writing hereunto annexed, and marked "A," 
is a true copy of a Bill of Sale, and of every schedule and 
inventory thereto annexed, and therein referred to, and 
of every attestation of the execution thereof ; and deponent 
saith that said bill of sale was made and given by A.B., on 
the day of , in the year of our Lord 18 ; and 

that he, this deponent was present and did see A.B. who 
is in the said bill of sale mentioned, and whose name 
is signed thereto, sign and execute the same on the said 
day of , in the year aforesaid ; and that the 

residence of the said A. B. was at the time of the giving 
of said bill of sale, and still is at 9^^^ ^^^ county 

of ; and that the said A. B. was at the time of 

! See note, p. 258, ante. 
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the giyiag of said bill of sale a ; and fubthe& 

8AITH that deponent was the only attestmg witness to 
the said bill of sale, and that the name RF., subscribed 
as the witness attesting the due execution of the said 
bill of sale, is the proper handwriting of this deponent, 
and that the residence of this deponent was at the time 
of the giving of said bill of sale and still is at , 

in the the county of , and that this deponent 

then was and still is a . ^ E. F. 

Sworn before me this day of , 18 . 

G. H., Attorney. 



FORM No. 19. 

Cbbtificate of SatisfacUmi to he written oil Bill of SaU 
or Copy. 

In the Queen's Bench. 

Between A. B. ^ I, CD., of, &c., do hereby certify 
and > and declare that all moneys secured by, 

C. D. j or due and owing to me, in respect of 

the bill of sale made between A.B., of &c., of the one 
part, and me, the said CD., of the other part, and dated 
the day of , 18 , being the bill of sale upon 

(a true copy of) which this certificate is endorsed, are 
fully paid satisfied and discharged, and that the said bill of 
sale, and every covenant condition and proviso therein 
contained is now null and void, and of no further force 
and effect ; and 1 consent that satisfaction be entered 
upon the Coriginal or) copy of said bill of sale filed 

1 Where there are two or more grantors or attesting witnesses 
ibis form must be altered, and tbe names, addresses, and descrip- 
tion, of each stated. 
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in Her Majesty's Court of Queen's Bench (in Ireland,) 
pursuant to the statute in that case made and provided. 
Dated this day of , 18 . 

CD. 
Signed by the said C. D. and satisfaction acknowledged 
by him in the presence of E. F., of &c., Attomey- 
at-Law, this day of , 18 . 



FORM No. 20. 

Affidavit of AUestmg Witness to a Certificate of Satisfac- 
tion of a Bill of Sale, 

In the Queen's Bench. 

Between A. B.*^ E. F. of , in the county of 

and >• , Attomey-at-law, maketh 

* C. D. ) oath and saith, that he is a subscribing 

witness to the Certificate of satisfaction hereunto annexed, 
and marked " B," and saith that on the day of , 
18 , deponent saw the said certificate of Satisfaction 
duly signed by C. D. of &c., who is the donee in the 
original bill of sale therein referred to, and that the 
name thereunto subscribed is in his proper handwriting, 
and deponent heard the said C. D. at the time of signing 
such certificate acknowledge that all monies due upon the 
bill of sale mentioned in said certificate were fully paid 
satisfied and discharged ; and saith that the name E. F., 
subscribed to said certificate is this deponent's proper 
name and handwriting ; and saith that the paper writing 
hereunto annexed, is (the copy of) the said original 
bill of sale referred to in the said annexed certificate of 
Satisfaction, and was annexed to the said certificate of 
Satisfaction at the time the same was signed by the said 
C. D. as aforesaid. E. F. 

Sworn before me this day of ,18 . 

G. H., Attorney. 
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FORM No. 21. 
Notice of Assignment of Personalty as Security, 

Sia, Take notice, that, by assignment [or "bill 

of sale"] dated, &c., G. H., of &c., for just and lawful 
consideration, assigned and conveyed all, &c. [statin>g 
property assigned^ as, "all his household goods, chattels, 
and effects then being in his house and premises situate," 
&c.] to me [if absolute see following precedent^ for secur- 
ing the payment of £ , at a certain time therein men- 
tioned, with authority to me to enter at any time, and 
take, carry away, and dispose of to my own use the said 
property, but with power and permission to the said G.H. 
in the meantime, to use and occupy the same goods, 
chattels, and effects, and which assignment, [or bill of 
sale] under which I claim said goods, I am ready to 
show you upon any reasonable application and notice for 
that purpose. 

Dated, <fec. 



FORM No. 22. 

Affidavit by Claimant under a Bill of Sale i/n support of 
a Claim, 

In the Court of 

A. B. Plaintiff \ I, E. F., of , , make oath 

C. D. Defendant) and say as follows, that is to say : — 

1. The goods and chattels [or if part only claimed, 
alter affidavit accordingly'} seized by the sheriff of , 

under the writ of fieri facias in this action, and referred 
to in the summons herein, were on , by deed 

bearing that date sold, transferred, and assigned [if a 
mortgage see previous precedent] to me by the above-named 
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defendant for and in consideration of £ , then paid by 
me to the said defendant for the same [or as the case may 
he. The affidamt need do no more than show a prima 
facie right of the claimant to the goods. It need not in 
general enter into the full facts^, 

2. I claim the said goods and chattels so sold, trans- 
ferred, and assigned to me as my property, under and by 
virtue of the said deed, and I verily believe them to be 
mine. Sworn, &c. 



FORM No. 23. 

Notice by mortgagee wnder a Bill of Sale dem>amdvn/g pay- 
ment of principal amd interest 

I hereby give you notice that I hereby demand the 
immediate payment of the sum of £ , and all interest 
on account thereof which are due and owing to me from 
you upon the security of a certain indenture dated the 
day of , a^d made between you of the one 

part and me of the other part, [of which moneys the 
bearer hereof is authorised by me to receive payment]. 
As witness my hand this day of , 18 . 

To C. D. {m>ortgagor), A. B. (mortgagee). 
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FORM No. 24 

Dbclakation* (m lieu of Oath, winder 5 d! 6 W. 4^ 62) to 
he made by grantor of BUI of Sale of goods, that there 
are no incumbrances affecting fhemy dbc. 
I, A. B., (the gram,tor or mortgagor) of G., in the 
county of W., esquire, do solemnly and sincerely declare, 
for the satisfaction of C. D. {the grantee or mortgagee) 
of K., esquire., and of all persons whom it may concern, 
that I have not committed any act whereby or where- 
upon I am liable to be adjudicated or declared a bankrupt 
or insolvent, nor at any time heretofore petitioned any 
Court of Bankruptcy nor assigned my estate for the 
benefit of my creditors, and that there are no judgments, 
writs, or other process of execution,' pending suits or 
incumbrances' of any kind affecting the fixtures, furniture, 
effects, and things specified in the schedule hereto annexed 
{or now in upon or about the dweUing-house and pre- 
mises in street, aforesaid, occupied by me) which I 
have this day assigned by way of mortgage {or absolute 
bill of sale) to the said C. D. for securing to him the re- 
payment of £ , and interest thereon, {or for and in 
consideration of £ , payable to me by him for the same) 
which mortgage {or bill of sale) bears even date herewith. 
And I declare^ that I now have in myself good right, full 

1 Wilfully making a false declaration under this Act is a misde- 
meanor. 

* See supra p. 65. Ex majora cantSla, it may be prudent to 
make searches for judgments against the grantor, and also to make 
enquiries in the sheiiflF's office and coroners to ascertain if any writs 
have been delivered to them for ezecution against the goods of the 
grantor. 

' See supra, p. 186. Searches should be made in the Queen's ' 
Bench Office for registered bills of sale previously given by the 
grantor. 

* See supra, p. 136. If the goods had been previously assigned, 
an indictment for obtaining money under false pretences would lie : 
Reg. V, Meakin, 20 L. T. N. S. 544. A purchaser from a vendor 
who had no title would be liable to the true owner for conversion of 
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power, and lawful and absolute authority to assign the 
said fixtures, furniture, efi'ects, and things to the said 
O. D., his executors, administrators, and assigns, in man- 
ner aforesaid ; and that the same may be held by him 
and them free from incumbrances. And I declare^ that 
so long as any money shall be due to the said C. D. on the 
said security (or at any time after the execution of said 
bill of sale), I will not do, execute, or commit, or suflfer 
to be done, executed or committed any act, deed, matter, 
or thing whereby the said goods or security {or bill of 
sale) may be assigned, charged, prejudiced or affected, or 
whereby the said C. D. may be hindered from receiving 
or taking possession of the same fixtures, furniture, 
effects or things, and that I will not remove, conceal, or 
dispose of any of the property in said securiiy (or bill of 
sale) comprised without the previous written consent of 
the said C. D. ; and I make this solemn declaration, con- 
scientiously believing the same to be true, and by virtue 
of an act made and passed in the session of Parliament 
of the fifth and sixth years of the reign of his late Majesty 

the goods : M'Combie v. Da vies, 6 East, 640 ; Borroughes v, 
Bayne, 5 H. & N. 304. He acquires no title as against the true 
owner: Whiter. Spettigue, 13 M. & W. 603; Morley v. Atten- 
horough, 3 Ex. 600; Lee v. Bayes, 18 C. B. 699. As to implied 
warranty of title on a sale of goods, see Bagueley v, Hawley, L.R.2 
C. P. 625 ; Eicholz v. Bannister, 17 C. B. N. S. 708 ; Page v. 
Cowasjee, L. R. 1 P. C. A pp. 127. A contract for the sale of goods 
though obtained by fraud is good if the party defrauded think fit to 
enforce it, but he may, if he choose, when he discovers the firaud, 
and before the rights of innocent third parties have intervened dis- 
affirm and annul the contract-raliter if the goods have been re-sold 
and passed into the hands of a bona Jide sub-purchaser: Kingsford 
V, Merry, 11 Ex. 677 ; White v. Garden, 10 C. B. 927 ; Clarke v. 
Dickson, 1 E. B. & E. 148 ; Pease v. Gloahec, L. R. 1 P. C. 220 ; 
Oakes r. Turquand, L. R. 2 H. L. 325. 

* Filing a declaration of insolvency would be a breach of a cove- 
nant to this effect in a deed, and such a covenant would not be 
contrary to the policy of the bankrupt law. Hill v. Cowdery, 1 
H.&N, 360. 

p2 
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King William the Fonrfch, intituled, ''An Act to repeal 
an Act of the present session of Parliament, intituled, 
' An Act for the more effectual abolition of oaths and 
afi&rmations taken and made in various departments of 
the State, and to substitute declarations in lieu thereof, 
and for the more entire suppression of voluntary and 
extra-judicial oaths and affidavits ; and to make other 
provisions for the abolition of unnecessary oaths.'" 

(Signed) A. B. 
Declared at G., aforesaid this 

day of 9 Id 9 before me, 

L. M., one of Her Majesty's Justices of the Peace iA 
and for the said county. 
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A. 

ACTION: 

of trover, for goods assigned by a bill of said, when maintainable 
by mortgagee, 178 

Gcrdon v. Harper, 7 T.R. 9. 

of trespass, 19, 178 (see Aorbbment.) 

Wheeler v. MotUefiorh 2 Q,B. 133. 

when maintainable by the true owner of goods, against a ven- 
dee to whom they have been sold by a third party, 269, n. 

for damages, lies when possession prematurely taken under a 
bill of sale, 180 

for damages, pawner can obtain against pawnee transferring 
interest m pledge, 4 

lies against tenant by holder of bill of sale when goods dis- 
tiained by landlord, 21 

does not lie against a broker selling goods, assigned by bill of 
sale, under a distress for rent : Evans v. Wright, 30 L. T. 
104 

lies by holder of bill of sale against landlord making an exces- 
sive distress, 22 

whether it lies for damages in case goods distrained for more 
than a years* rent, 23 

lies by vendor against vendee to recover amount of considera- 
not set forth in deed, 145. 

(See Imtebfleadeb, Dahaobb). 
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AFFIDAVIT: 

of execatioD of bill of sale to be filed, 131 

to renew registration of bill of sale, what must contun, 133 

to register bill of sale, what errors in, will not invalidate, 164 

when defective, how remedied, 164 
for liberty to enter a memorandum of satis&ction of bill of sale^ 

what mnst shew, 168, n. (3) 
claimant in interpleader mnst support claim by, 186 

must serve copy of, on sheriff and 
execution-creditor, 187. 
{Su FoBMS, Rbgisteatiom). 

AFTER-ACQUIRED PROPERTY: 
(/SSse FuTUBB Pbopbbtt). 

AGENT: 

firandnlently executing bill of sale, when principal bound by, 

6,143 
unauthorised, may demand payment under lull of sale^ 176. 

AGREEMENTS : 

to give a bill of sale, not an act of bankruptcy, 103 

party deriving under, enabled to maintain 
trespass, 178 

Td>b V. Hodge, 38 L. J. C. P. 217. 
bill of sale given in pursuance of a pre- 
vious, not an act of bankruptcy, 103, 
111 

not a firaudulent preference. 111. 

AGRICULTURAL PRODUCE : 
(J3ee Crops). 

APPARENT OWNERSHIP : 

{8e€ RbGI8TR^TI09> 
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ASSIGNMENT : 

for benefit of creditors, need not be registered, 145 

is not fraudulent within the statute, against frau- 
dulent conveyances, 54 

AUon V. Harrison, L. R. 4 Ch. Ap. 622 
given by insolvent, when void, 121 
to creditors giving preference, when valid, 54, 107 
when an act of bankruptcy, who can take advantage of, 96. 
{See Grant, Bill of Sale, Composition Deed). 

ATTESTATION : 

not essentiat to a bill of sale, 1, 158 

who are not witnesses to, within Bills of Sale Act, 158 

of composition deeds, requisites of, 254. 

B. 
BAILMENT: 

if conditional assignment of chattels a contract of, 4, 41. 
Cramer v. Harrison, 19 L.T. N.S. 800 : 
Walker v. Clyde, 10 C. B. N. S. 381. 

BANKRUPT: 

who may become, 87 

purchase from, when not to be impeached, 114. 

BANKRUPTCY: 

act of, what is, 90, 92 

making a conveyance of goods, &c, 93 
may be, though destroyed, 116 
though unstamped, 96 
conveyances void .under the statute against fraudulent 
conveyances, 96 

Alton V. Harrison, L. R. 4 Ch. Ap. 622. 
assignments of whole property to satisfy a debt, 96-105 
not a bond fide sale, 95, 98, 101 
although at an inadequate price, 98, 99 
not though part of consideration a bye-gone 
debt, 99, 102 
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BANKRUPTCY— con^intted: 

not if in consideration of fresh advances, 99, 
100, 101 

^ thongh fntore property 

included, 103 
not where in pursnance of previous contract 

or obligation, 103, 111 
not a mere agreement to give, 103 
effect of excepting some property, 104, 105 
assignments of whole for benefit of creditors, 97, 102 

but not impeachable by creditors who have 

assented, 96 
certain, protected, 112, n. (1) 
when assignment of part of a trader's property is, 1 OS- 
Ill 

not where he satisfies a particular debt, 107 
effect where asugnment stops trading, 104, 

110 
not an assignment of stock-in-tiade being 
part of the trader's property, in considera- 
tion of a debt and fresh advances, 106 
not a ground of proceedings in bankruptcy after a certain 

time, 118 
protection to bond fide purchasers without notice of, 114 
effect upon, of the section for protection of purchasers 

with regard to the doctrine of relation, 116 
notice of, 116 {See Notice). 
protection to purchasers even with notice of, after a 

certain time, 118 
no transaction is protected which constitutes, 118 
may be treated as such though also a fiiiudulent prefer- 
ence, 114 
adjudication of, when annulled, 113 

Exp. Potter, 3 De G. J. & S., 240. 
limit in, of landlord's right to distrain, 24 

as to right of third person whose goods are distrained, 24. 
(J5e« Reputed Owkership, Voluntabt Transfer). 
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BILL OF EXCHANGE : 

{See Collateral Security). 

BILL OF SALE: 

general definition of, 1 

under statute for registration of, 146, 146 
not necessary to be made by deed, I 

except wbere no consideration passes and possession not 
given, 2 
'advantages of being by deed, 5 
component parts of, 7 
requires no attestation, 1, 158 
how executed by SheriflT, 251, n. 
may be given by a trading community, 6 
declaration against incumbrances to be made by grantor 

giving, 136, 268 
subject matter of, 10 

of what fixtures, is secure from distress, 27 
made fraudulently to defeat creditors, void, 32-62 

valid if bona fide though made to defeat an execution, 
67, 19D 
as against the grantor's landlord, 21-32 

subsequent incumbrancers of the grantor, 32-62 

assignees in bankruptcy and insolvency, 62-129 

made by third person with the permission of the owner for a 

fraudulent purpose, binds the owner, 6, 143 
a sham, would not pass property even between grantor and 

his confederate, 35, 143 
by way of mortgage, given after imprisonment of insolvent, no 

person to avail himself of, 121. 
{See Grant, Registration, Schedule, Forms). 

BONA FIDES: 

and good consideration on the part of grantee, exempt from 

the statute against fraudulent conveyances, 34 
party claiming under a biU of sale, must establish, 42. 
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c. 

CHATTELS: 
(See Goods). 

COLLATERALS : 

trasts in favor of, in ante-nuptial settlements, when void, 49, 
n. (2). 

COLLATERAL SECURITY : 

effect of taking bill of sale as, where debt previooslj secured 
by a bill of exchange, 1 74 

Boulffer v. Mayor, 19 C. B. N. S. 76. 
(JSee Legal Estate). 

COMPANY : 

trading, may give a bill of sale, 6 

how described when registering bill of sale, 163. 

COMPOSITION DEED : 

for benefit of creditors, when not an act of bankraptcy, 112, 
n. (I), 254 

should not exclude creditors not exe- 
cuting within certain time, 149,. 
n. (8), 258 
all creditors should share alike under,. 
Ill (See Fraudulkmt Pbbfbr- 

BNCE.) 

as to provision in, to make allowance 
to trader, 260, n. 
how attested, 254 

need not be registered as a bill of sale, 149. 
(See Assignment, Cbeditoks, Foems). 

CONSENT : 

of true owner, to goods being left in reputed ownership ol 

Bankrupt, what is, 80 (see Reputbd Ownership). 
of landlord, exempts from distress goods transferred by bill of 
sale, 21. 
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CONSIDERATION : 

what is a good, within the Stat, against Fraudulent Convey- 
ance, 47 

it must be valuable, 47 

will not be nicely weighed, 51 

marriage, where settlement or agreement for settlement 

is ante-nuptial, 48 
what is, in a post-nuptial settlement, 50, 51 
instances of what do not constitute a valuable, 48 
when for a past debt only, 54, n. (4), 101 
when other than as stated in the deed can be proved, 52 
advance by grantor, though grantee believed would be 

applied for an illegal purpose, not an illegal, 54 
understating, does not render deed inadmissible in evi- 
dence, 145 
error in statement of, does not invalidate deed, 164, 

Stated to be an amount larger than was actually due, is 

evidence of fraud, 95 
vendor may sue vendee for amount of, omitted to be set 

forth, 145 
need not have been paid at the time of registering a 

bill of sale, 143. 
(See Bankruptcy, Fraudulent Conveyance). 

CONVEYANCE : 

(8ee Fraudulent Conveyance). 

COSTS : 

when mortgagee entitled to, against mortgagor, of action 

relating to goods transferred, 178 
successful party on interpleader issue entitled to whole, 191 
claimant in an interpleader issue will be compelled to give 
security for, 192. 

{See Fees). 
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COVENANT : 

not to remove fixtures, constraction of, 27, n. (1) 

to repay creditor premiams on policy of insurance paid by him 
not barred by Certificate of Bankruptcy, 216, n. (1) 

in settlement under which husband's Ufe interest would be for- 
feited on bankruptcy, construction o^ 244, n. 

not to charge or incumber, &c. what is a breach of, 269, n. 

CREDITORS : 

conveyance in fraud of, void under tke Stat, against Fraudu- 
lent Conveyances, 33-42 

transfer of all one's property for benefit o^ not 
void under, 64 

Alton V. Harrison, L.R. 4 Ch. Ap. 622. 
but an act of bankruptcy, 97, 102 
unless where protected on certain conditions, 

112, n. (1), 254 
by insolventi void, 121 
need not be registered, 145, 149 
not executed by Trustee, himself a creditor, 
when effectual, 55 
may receive and remove goods of debtor to avoid distress by 
his landlord, 25. 
(^See Fraudolent Conyetance, Fbaudui<ent Pbbfesenck, 
Composition Deed). 

CROPS: 

when, distrainable, 25 

landlord may distrain upon things privileged tub modo before, 

26 
when, are goods within the Bills of Sale Act, 151 

within the reputed ownership clause, 66. 

D. 
DAMAGES : 

recoverable, upon posseamon of goods prematurely taken under 
a bill of sale, 180 



d by Google 



INDEX. 279 

DAMAGES— conftnttcd ; 

recoyerable, against pawnee transferring interest in a pledge, 4 
recoverable by assignees, if execution-creditor proceed to a 

sale after notice of an act of bankruptcy, 117 
recoverable by holder of bill of sale, against landlord making 

an excessive distress, 22 
whether recoverable in case of a distress for more than a year's 
rent, 23. 

(See Acnow). 

DEBENTURE : 

what, must be regbtered as a bill of sale, 148. 

DECLARATION: 
(See Forms). 

DEDUCTION : 

of income tax, &o. cannot be made when paying lolhi secured 
by mortgage, 213, n. (1). 

DEED: 

under hand and seal of grantor, when necessary, 1 

when unnecessary, 5 
its advantages, 2, 5 
when merges a previous simple contract, 174 
effect on, of omission to annex a schedule, 9 
of disannexation of a schedule, 144 
how executed by a sheriflP, 261, n. (1) 
being kept in settlor^s own custody, a badge of fraud, 62 
falsely dated, a badge of fraud, 95 

when evidence receivable of other consideration than expressed 
in, 52 

of parol license to enlarge time for 
payment under, 176. 
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DEFAtJLT : 

what is, entitling to possession under bill of sale, 175. 

DEFEASANCE : 

must be contained in or endorsed on bill of sale when registered, 

J166 
proviso for, in mortgages, how to be framed, 226, n, 

DEMAND: 

of creditor, when validates assignment of part of debtor's 

goods, 106, 109 
of payment under a bill of sale, how to be made, 175, 176 
(See Forms). 
may be by a third person, 176, 178 
by one of two grantees, query? I76r 

n.(l) 
on whom to be made, 176 
what is a reasonable notice o^ 177 
to be made, in order to enable a mortga- 
gee to maintain trover, 178 
of entrance on premises where goods assigned are, how to be 
made, 18K 



DESCRIPTION: 

of goods assigned, may be general, 8 

instances of particular, and what will pass thereunder, 8, 1 8, 

19 
when future property meant to pass under, the intention must 
be clear, and will not be inferred from doubtful impres- 
sions, 17 

He New Clydach ^ Co., L.R. 6 Eq. 614 
sometimes controlled by schedule, 8, 225, n. 

Lennon v. Binks, 11 Ir. Jur. N.S. 372. 
(See Registbation). 
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DISTRESS : 

right of, when incident to agreement for sale, 23 
as a general rule all goods are liable to, 21 
extent of right as against a stranger's goods, 21 

as against goods assigned by a bill of sale, 21 
when goods fraudulently assigned to landlord, 
22 
the landlord's right to distrain goods fraudulently removed, 24 
Anderson y. Mid Ry. Co., 3 E. & E. 614. 
does not attach to a stranger's goods, 24 
what chattels are absolutely privileged from, 26 
fixtures generally, 25, 27 
things in custodia leffis, &c., 25 
what chattels are conditionally privileged from, 25, 26 (see 

Fixtures, Crops). 
excessive, landlord liable for to holders of bill of sale, 22 
an action does not lie by a holder of a bill of sale against a 
broker selling under a distress, ^t?a»s v. Wright, 30 L.T. 104 
for more than a year's rent, unlawful, 23 
limit of right to, in Bankruptcy, 23 

does not protect goods of third person, 24 
but third person has a right to marshal as 
between property distrained and other 
property on which a distress - might be 
made, 24 
when goods of third person distrained on 
bankrupt's previous, are not within the 
reputed ownership clause, 77 
goods taken under, must be. duly sold in order to divest pro- 
perty, 26 
right of, not a license to take possession of chattels within 
bills of sale Act, 148. 

E. 
ENTRY : 

on premises where goods assigned are, how demand of to be 
made, 181 

by breaking into, when justified, 180. 

q2 
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ESTOPPEL : 

whether title by, is vested in holder of a second bill of sale, a 
previous bill to the same holder not having been cancelled 
or surrendered, 140, 

{See Legal Estate). 



EVIDENCE : 

what is, of fraud, 43, 51, 58, 60, 62, 95 (see Fraudulent 
Conveyance). 

admissions by vendor, when receivable to prove, 62 

the cognizance of a solicitor acting for both parties 

to a bill of sale of circumstances amounting to, 

will be taken to be knowledge on the part of the 

grantee, 42 

the onus of giving, of bond Jides lies on party claiming under 

a bill of sale impeached as a fraudulent conveyance, 42 
of notice to a purchaser of an act of bankruptcy, is to be given 

by the person seeking the protection of the statute, 117 
the onus of giving, under 19 & 20 Vic, 97, lies on party 

claiming the protection of the statute, 56 
the onus of giving, that the occupation of a party or witness 
to a bill of sale as registered is not properly stated lies on 
the party impeaching the bill, 163, 189 
the certificate of registration i% primA facie^ of affidavit regis- 
tered under the bill of sale Act, 164, 167 
bill of sale may be given in, though unstamped at the time of 
filing a copy, 144 

though consideration understated, 145 

though schedules unstamped, 225, n. 

when receivable of other consideration than expressed in the 

deed, 52 
of reputed ownership of goods, what is, 70 {see Reputed 

Ownership). 
of two inconsistent titles, may be given by claimant in an 
interpleader issue, 190 
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EVIDENCE— confrinwerf. 

of prior valid bill of sale made by the debtor may be given to 

defeat claimant in interpleader, 190 (see Legal Estate). 

not of legal estate outstanding in a third 

person who does not claim through 

the debtor, 189 

when, need not be given to shew authority of sheriff's officer 

executing bill of sale, 251, n. 
of parol license or enlargement of time for payment under a 
deed, when, may be given, 175. 

EXECUTION : 

how sheriff to sell under, 115, n. (1) 
issued against a trader, when is an act of bankruptcy, 92 
procured by the Bankrupt void, 91 

must be levied by seizure and sale before the bankruptcy, 121 
though sale suspended by an interpleader order, 
188 
wrongful seizure under, will not remove the goods out of the 

possession of the reputed owner, 77 
what goods liable to, 58, 66 

goods when liable to, unless bill of sale is registered, 132 
to defeat, when bill of sale is valid, 66, 57, 190 
AUon V. Harrison, L.R. 4 Ch. Ap. 622 

liable to be avoided if delivery of writ to the sheriff 
known to the debtor or his assignee, 55 
sheriff cannot levy on goods of third person for rent due to 

the landlord, 22 (see Rent). 
sheriff seizing fixtures under, against a lessee, may be restrained 
in equity from selling by mortgagee of land in possession ; 
Richardson v. Ardlet/, 38 L.J. Ch. 508. 
(See Ikterpleadee). 

F. 
FEES: 

payable for searches for bill of sale, 167, 198, 205 
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FEES— continued. 

filing bill, 167, 198 

copies of, or extracts, 168, 199 

renewal of registration o^ 204. 



FILING BILL OF SALE: 
(See Reoistbation). 

FIXTURES : 

are generally exempt from distress, 25, 27, 31 
nnder what circumstances removable by a tenant, 28 

when the removal must be made, 29 
what are distrainable, 27, 32 

what are not within the law of reputed ownership, 67 
Tebb V. Eodge, 38 L. J.C.P. 217. 

not when assigned with the premises to which 
attached, 69 

Exp. Asthury, L.R. 4 Ch. Ap. 630. 

assignment need not be registered, 
69, 161 

Tebb V. Eodge^ supra: 
not when assigned apart from the premises to which 
attached, 68 

but assignment of, must be registered, 69, 
151 
rights to generally, as between mortgagor and mortgagee, 27, 
n. (1), 182 

Exp. Astbwry, L.R. 4 Ch. Ap. 630; Climie v. Wood, 

L.R. 4 Ex. 828 

seized under an execution against a lessee, a mortgagor ol 

land in possession may obtain an injunction to restrain 

the sheriff from selling; Richardson y. Ardley, 28 L.J. 

Ch. 608 

as between lessor and lessee, 27, n. (1) 
Pugh V. Arton, 17 W.R. 984. 
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F1XTVKE&— continued: 

as between vendor and vendee, 27, n. (1) 
what are, a mortgage of which does not require registration, 
69, 161. 

FORMS : 

absolute bills of sale, 209, 211 

by sheriff to execution-creditors (co-partners), when 
the debtor does join, 249 

when debtor does not join, 251 
conditional, of present and future property, 212, 218 

of present pifoperty, with stringent conditions, 227 
by trader to a firm with whom he is about to deal 

on credit, 239 
by trader, of part of his effects to secure payment of 
a debt by instalments, 224 
bill of sale by way of marriage-settlement, 242 

declaration in, that wife shall hold separate estate 
free from husband's disposition, 248 
bill of sale of all a trader's effects for the benefit of all his 

creditors, 262 
assignment of absolute bill of sale, 237 
of conditional, 238 

of after-acqnired property by holder of original 
bill of sale in pursuance of a power, 241 
affidavit of attestmg witness to a bill of sale to be registered, 203 
to a bill of sale by a sheriff, 252 
to a certificate of satisfaction of bill of sale, 265 
of a claimant under a bill of sale for the purpose 
of interpleader, 266 
declaration by a grantor of a bill of sale that he has not given 

a previous bill, &c., 268 
certificate of satisfaction of a bill of sale, 264 
notice of assignment of personalty held in trust, 266 
of assignment for the benefit of creditors, 262 
of demand of payment of money secured by a bill of 
sale, 267, 



d by Google 



286 INDEX. 

FRAUD: 

circumstances from which presumed, 43, 62, 95 
Don-i^gistration of a hill of sale is not a hadge of, 80 
sale of goods ohtained bj, when may he enforced or disaffirm- 
ed, 269, n. 

(i^ee Fraudulent Conyetance, Distress, Agent, 
Bell of Sale, Evidence). ■ 



FRAUDULENT CONVEYANCE, 
void as against creditors, 35. 

when goods in the hands of executors, 35 
Hue V. French, 26 L.J. Ch. 317. 
of what goods must be, 57 
what is, is determined by intention, 41 
evidences of : — 

absence of valuable consideration, 43, 47 

natural love and affection not sufficient, 

48 
nor services unless forming ground for 

a legal claim, 48 
when evidence receivable of other con- 
sideration than expressed, 52 
as to amount of consideration, 51, 60 
antecedent debt and present advance a 

good consideration, 54 
as to when, for a past debt only, 54, 

n. (4), 101 
marriage, where settlement is ante- 
nuptial, 48 

unless marriage part of a 

scheme to defraud,' 49 
as to gift over on husband's 
bankruptcy, 243, n. 
Hammonds v. Bar- 
reUy 17 W. R. 
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1078; MotUe- 
Jlori V. Beh- 
rans, 35 Beav. 
95. 
as to trusts in favor of col- 
laterals, 49, n. (2) 
marriage not sufficient where settle- 
ment is post-nuptial, 50 

unless in consideration of ante- 
nuptial written contract, 
60 
or if valuable consideration 

imported into, 50 
as to the intervention of third 
parties, 50, 51 

Hammond v. Bar- 
rett, 17 W.R. 
1078 ; Massey 
v. Travers, 10 
Ir.C.L.R.469. 
continuance of grantor in possesion, 58, 95 

effect of joint possession by grantor and 
grantee, 60 
not prejudicial when in accordance with the deed, 
69 

Alton V. Harrison, L.R. 4 Ch. Ap. 622. 
secrecy of the transaction, 60, 95 
as to express notice to a particular creditor, 61 
reservation of power of revocation, 46, 62 

to mortgage, 46 
the owner permitting third persons to treat the 

property as the debtor's, 62 
the settlor retaining the deed, 62 
as to absence of schedule, or appraisement, 60, n. (6) 
misrepresentation of the real contract, 62 
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FRAUDULENT CONVEYANCE -c(m<»m«e<f; 

to what extent the grantor most be' indebted, 
43-46, 49 (and see Evidence), 
as against whom set aside, 36 

as against creditors, 36 
their assignees in bankruptcy, 36, 96 
not as against the party making it, 35 
not as against privies, 36, 96 
not as against purchaser for value without notice 
of fraud, 38 
purchaser from volunteer under, preferred to general creditors 

having no specific charge, 47 
conveyance made to defeat an execution, Is not within the 
Stat, against, 56, 190 

Alton V. Harrison, L.R. 4 Ch. Ap. 622. 
for benefit of creditors is not, 54. 



FRAUDULENT PREFERENCE : 

when a transfer of property amounts to, 107, 119 

Alton V. Harrison, L.R. 4 Ch. Ap. 622. 
when made in contemplation of bankruptcy and 

voluntarily, 107, 108 
TCLQdkmngoi contemplation of bankruptcy, 108, 121 
not when under pressure, 109, 120 
or in consequence of bona fide demand of creditor, 
106, 109 
• ' iJc ^«i»y, 27 L.T. 256. 

or from fear of legal proceedings, 106, 110 
or in pursuance of a previous contract or obligatiou, 

111 
nor unless made within three months before the im- 
prisonment of an insolvent, 119 

when one creditor gets a special advantage 

under a composition deed, 111 
when a surety under, gets such, 112 
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FRAUDULENT PREFERENCE— con^mwerf ; 

Bissell V. Jones, L. B., 4 Q. B., 49. 
in a case of, property does not vest in assignees until they elect 

to take it, 112 
bond fide purchaser from creditor preferred acquires an inde- 
feasible title, 112 
assignees could not impeach, as an act of bankruptcy, when 
bankruptcy obtained on bankrupt's own petition, 112. 
(^See Bankruptcy). 

FUTURE PROPERTY : 

in chattels personal, is not grantable at law, 11 

but a declaration precedent, after a new act will transfer 

the property, 12, 14, 178 
what is a sufficient new act, 12, 17 
the declaration is revocable until confirmed by the new 

act, 14 
license to seize!| will not be invalidated by the deed con- 
taining a void grant, 1 7 
rule as to, does not apply to substituted goods, 12 
in chattels per>onale, is assignable for value in equity, 12, 13 
Tebb V. Hodge, 38 L.J.C.P., 217. 
but assignment must be of specific chattels and must pur- 
port to confer an interest of its own force, 13 
the intention to include must be clear and will not be in- 
ferred from doubtful expressions, 17 

Re New Clydach ^ Co., L. B., 6 Eq. 514. 
license to seize, effect of in bankruptcy, 103 

requires both seizure and sale before insolvency of 
licensor, 126 
bill of sale of, must be registered, 131, 151. 



G. 
GIFT: 

how, may be made, 2 
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GIFT— continued: 

by parol, invalid without delireiy, nnless (when made tnier 
vivos) the donee take possession of the chattel as owner in 
pursnance of the gift, 2 

Winter v. Winter, 9 W. R., 747; Grant v. Grant, 
34 Beav. 624 ; Meyerstein v. Barber, L. R. 2 
C. P. 52 ; Bourne v. Foabrooke, 18 C. B. N. S. 
615; Jones v. Locke, L. R., 1 Ch. Ap. 25; 
Bromley v. Brunton, L. R. 6 Eq. 275 ; Lambert 
y. Overton, 13 W. R. 227; Webb v. Whinney, 
16 W. R. 973. 
by deed, vaUd without delivery, 2 
equity will not aid an invaUd, 2 

Lambert v. Overton, ubi supra. ; J(m«s v. Locke^ 
ubi supra. ; Roberts v. Roberts, 11 Jur. N. S. 
992, on app. 15 W. R. 117 ; James v. Jamea, 
19 L.T.N.S. 809. 



GOODS : 

sale of over £10 in value, requisites of, 2 

what, may be assigned under a bill of sale, 10 

what, will pass under description in bill of sale (See Descbip- 

tion). 
incomplete chattel, how may be transferred, 11 
substituted, will pass by deed, 12 
whether there may be a valid mortgage of, 4, 5 
when possession to be taken of, under bill of sale, 174 
removal of, for sale when to be effected, 182 

to avoid distress when may be effected by holder of 

bill of sale, 24 
from bankrupt's possession, up to what time may be 
effected by true owner, 84 

Exp, Kitchener, 32 L. T. 136. 
what, are liable to execution, 58, 66 

what, are within the statute against fraudulent conveyances, 
57 
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GOOl>S-^orUmued: 

what, are within the reputed ownerships clause, 66 
what, are within the bills of sale Act, 160. 
obtaining money for, under &lse pretences, 268, n. 
iSee Future Property). 

GRANT : 

maj be made of chattels personal of which the grantor is 

owner actually or potentially, 10 
of future chattels, personal, void at law, 11 
(iS'ee Future Property). 
but may be rendered effectual by a "new act" of 
the grantor, 12 
of future chattels valid in equity, 12 
what goods will pass under description in. See Description. 



INCOME TAX:— {See Deductions). 
Crane v. Kapin, L.R., 6 Eq. 834. 

INCUMBRANCER: 

how subsequent, can gain priority, 39, 135 

paying landlord*s rent cannot recover from holder of 
prior bill of sale, 22 

paying off the grantee of a prior bill of sale and 
taking an assignment of his interest may be de- 
feated by another prior bill, 39 

holding under a registered bill of sale, when may be 
defeated by a prior unregistered bill, 135, 136, 
137, 189 

has no cause of action against the holder of a prior 
bill of sale for selling at a sacrifice, 135. 

INSOLVENCY : 

definition of the term, 127 

as a status, abolished in England, 85, 87, 120 
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INSOLVENCY— cofifa'fMMMf ; 

provisions of statutes relating to : — 
repated ownership, 63 
voluntary preference, 119 

(See Fbaudulent Preference). 
voluntary transfer for the benefit of creditors gene* 

rally void, 121 
no person to avail himself of a bill of sale after the 
insolvent's imprisonment, 121 

does not apply where the mortgagee is in 

possession as absolute owner . before the 

imprisonment, 124 

under a license to seize future property, both seizure 

and sale must precede the filing of the petition, 

12a 

(See Bankruptcy). 

INSURANCE : 

covenant to repay creditor premiums of, paid by him not bar- 
red by a certificate in bankruptcy, 216, n. (1) 

INTEREST : 

how a uniform, may be secured, 213, n. (1) 
as to the legality and firame of agreements for rising or redu- 
cing, according to the rate of income-tax, 213, n. (1). 
(See DfiDuonoN, Income Tax). 

INTERPLEADER ; 

when summons served on grantor of bill of sale he is guilty 

of contempt of court if he remove the goods seized, 186 
unless called upon by, summons, claimant cannot be heard 
thereon, 187 

failing to appear if called on by it will be barred as 

against the sheriff, 187 
should support his claim by an affidavit, 186 
entitled to costs if the execution creditor does not 
appear, 187 
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INTERPLEADER— con/mtt«<? ; 

when by an, order, the sale under an execution is suspended, 
the execution-creditor will lose advantage if debtor made 
bankrupt, 188 
sale under, order, execution-creditor not liable for loss occa- 
sioned by, 1 88 
motion, technical objections should be urged on, and not at 

the trial, 189 
trial, the court is not bound .to adhere strictly to technical 

rules on, 189 
claimant in, having an interest in the goods, when cannot be 
defeated by shewing legal estate in third person, 170, 189 
™ay, by prior valid bill of sale given by the debtor, 

190 
may rely on two inconsistent titles, 190 
costs in, the successful party is entitled to whole, 191 

not of a first trial when verdict set aside for misdi- 
rection, 191 
claimant out of the jurisdiction will be compelled to 
give security for, 192. 
{See Execution). 

L. 
LANDLORD AND TENANT : 
(See Distress, Rent). 

LEASE: 

what, must be registered as a bill of sale, 146, 147. 

LEGAL ESTATE: 

mortgagee not allowed to set up, under bill of sale when paid, 

as against execution creditor, 169, 189 
claimant in interpleader may claim to be entitled to, under 

two inconsistent titles, 190 
in third person, when cannot be relied upon to defeat claimant 

in interpleader having an interest in the goods, 170, 189, 

190 

r2 
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LEGAL E'^TXTEr— continued: 

in third person, when cannot be relied on to defeat execution- 
creditor, 190 

whether the, is vested in a grantee under the last of several 
bills of sale or renewals of a bill of sale of the same goods, 
138-142 

to divest, under a distress by a landlord the goods should be 
sold, 26 

as to proviso for re-conveyance of, in mortgages, 226, n. 

a mortgagee accepting payment (though he need not) from a 
stranger admits the strangers right to redeem and must 
convey the legal estate to him and hand him over die 
title deeds; Pearce v. Morris, L. R. 8 Eq. 217. 

as to when incorrect recitals will justify mortgagee refusing to 
execute re-conveyance : Hartley v. Burton, L. R. 3 Ch. 
Ap. 866. 

does not pass by a sham transfer, 36, 190. 
{See Sale). 

LICENSE : 

to seize goods, when, cannot be revoked, 14 
when, will justify breaking into premises, 14, 180 
to take possession of chattels as security for a debt, must be 
registered as a bill of sale, 145 
what is not a, 147. 

LIQUIDATION : 

not a process of the court within the bills of sale Act, 144. 

M. 

MARRIAGE : 

(See Consideration, Settlement, Fraudulent Con- 
veyance). 

MORTGAGE : 

difference between, and pawn, 3 
what is not considered such, 4 
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UOKTGAGK— continued : 

of personalty, whether there can be, 4, 6, 41 

MeyersUin v. Barber, L. B. 2 C. P. 38. 
may be made by deed, 2 
may be without deed, 2 
camiot be made irredeemable, 183 
as to agreement in, for reference of pre-emption by mortgagee, 

183 

Gossip V. Wright, 17 W. R. 1137. " 
when title under becomes absolute, 175 
as to proviso for re-conveyance in, 226, n. 

(See Kegistration, Forms, Legal Estate). 

N. 
NOTICE : 

to particular creditor, when debt incurred, that goods were not 

the debtor's, does away with effect of absence of notoriety 

as against the creditor, 61 
to trustees and agents, necessary to rebut reputed ownership 

of assignor, 17 
to trustees, necessary to perfect title of assignee, 77 

{See Forms). 
what is sufficient of an act of bankruptcy, 1 1 6 
what is constructive, 116, (and see Stein v. Stein 16 W. B, 69). 
to whom may be given, 117 

effect of, to a wife, as against creditors, 49, 104, 128, n. 
of delivery of writ to the sheriff subjects title of assignee to 

defeat, 55, 56. 
(See Demand). 

0. 
ORDER AND DISPOSITION, (See Reputed Ownership). 

P. 

PARTNERSHIP : 

effect of, as regards reputed ownership, 69, 85 

at regards the bills of sale Act, 95, 152, n. (3), 163 

deed on dissolution of, when void as against creditors, 48. 
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PAWN: 

delivery of possession (actual or constructive, Afeyerstein v. 

Barber, L. R. 2 C. P. 52), is of the essence of, 3 
difference between, and mortgage, 3 
in writing need not bear a mortgage stamp, 4 
what is so considered, 4 
rights of pawnee under, 3, 4 
of pawnor after, 3. 

PAYMENT: 

when parol agreement to extend time for, under a mortgage, 

effectual, 175 
effect of collateral securities for, 174 
how demand for, to be made under a bill of sale, 175, 176, 

178 (See Forms). 
of mortgage debt, effect when made to the solicitors unautho- 
rized of the mortgagee, 184 

income-tax not to be deducted from, 213, n. (1) 
mortgagee accepting, from a stranger, admits the right of such 

stranger to redeem and must convej legal estate to him 

and hand him over the title deeds: Pearee v. Morris, L. 

R. 8 Eq. 217. * 

after receiving, mortgagee not allowed to set up bare legal 

property under bill of sale as against execution-creditor, 

189 
memorandum of satisfaction of bill of sale, how to be entered 

after, 169 
of loan, need not be made at the time of registering the bill of 

sale, 143. 

POSSESSION : 

not taking, when evidence of fraud, 58 

Alton V Harrison, L. R. 4 Ch. Ap. 622. 
what is actual, of a bankrupt under the reputed ownership 
clause (^^ee Reputed Ownership). 



I 
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POSSESSION— C(m<tn««(f ; 

what is apparent, of grantor of bill of sale under bills of sale 
A-ct {See Registration). 

Exp, Kitchener, 32 L. T. 136. 
right to take, under a bill of sale not suspended by a collateral 
outstanding bill of exchange, 174 
what is default entitling to, 1 75 
effect of extending time for payment by parol, 177 
when may be put in force after demand for payment, 

177 
of future property, when may be put in force, 17* 
effect of putting in force prematurely, 180 
how, may be put in force if resisted, 180 
should not be put in force if the grantee be served 
with an interpleader summons, 186. 

POWER OF ATTORNEY: 

to take possession of chattels as security for a debt is within 
the bills of sale Act, 199. 

PRECEDENTS: 
(See Forms). 

PREFERENCE : 

{See Fraudulent Preference). 

PRINCIPAL; 
{See Agent). 

PRIORITY : 

{See Incumbrancer). 

PROPERTY : 
{See Sale). 

PURCHASER : 

bond fide, and without notice of preyious act of bankruptcy, 
provision for protection of, 1 14. {See Notice). 
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TURCEASER— continued : 

no bond fide purchase, even with notice of an act of bank- 
ruptcy, to be impeached, unless a petition for adjudication 
filed in a certain time after the act of bankruptcy, 1 18 

of goods within the reputed ownership clause, may be creditor 
for the purchase money, 66 

from a transferee who had been fraudulently preferred acquire 
indefeasible title, 112 

when bond fide purchase firom a transferee who obtained a 
conveyance by fraud cannot be impeached, 3i, 38, 269, n. 

bond fide, from a volunteer under a fraudulent conveyance pre- 
ferred to creditors having no specific charge, 47 

bond fide purchase from a debtor liable to be avoided if a writ 
has been delivered to 'the sheriff with the knowledge of 
the debtor or purchaser, 55 

bond fide purchase, when not an act of bankruptcy, 95, 98, 
101 

as against subsequent, whether a previous unregistered bill of 
sale is void, 135 

firom mortgagee, takes free from right of redemption, 184 

from cestui que trust should give notice to the trustees, 77 

firom a vendee who had no title, liable to the true owner, 269, n. 

R. 
REAL OWNER : 

registration of bill of sale confers no title against, 143. 

{8te Agent, Purchaser, Reputed Ownership). 

RECEIPT: 

for purchase money of goods, not within the bills of sale Act, 

146 
for payment of bill of sale should be endorsed thereon, 169. 

REDEMPTION : 

proviso for in mortgages how framed, 226, n. 
of goods mortgaged, when allowed, 183 
purchaser from mortgagee takes firee from right of, 184. 
{See Payment). 
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REGISTRATION : 

of bills of sale, Act as to, 130 {see Appendix). 
intention of the Legislature, 184, 137 
in England, to be renewed every five years, 133 
how to be renewed, 133. 
Act as to, (see Appendix). 
what are bills of sale within the Act as to, 145, 146, 148 
what are not, 146, 147, 149 
what deeds for benefit of creditors are not, 

145, 149 
what marriage settlement are not, 145, 160 
of what goods mast be, 150, 151 

future acquired property, 151 

farming stock which may be removed from 

the land, 151 
fixtures, when mortgaged apart from the 

land, 151 
not when mortgaged with the land, 151 
Tebb V. Hodge, 38 L. J. C.P. 217. 
every defeasance or declaration of trust to be re- 
gistered, 165 
what are not such as require to be registered, 166 
schedules to be registered, 131, 144 
unnecessary, where property removed firom possession and 
apparent possession of grantor, 143, 152 

apparent possession, what is, within the Act, 
152, 154 

Ex p. Kitchener, 32 L.J. 136 
what is not, 163, 154 
does not affect the doctrine of reputed ownership, 80, 142 
when, omitted is not a badge of fraud, 1 42 
confers no title as against the real owner, 143 
as against whom an unregistered bill of sale will be void, 132 
when against a subsequent re^stered assignee for 

value, 136, 186 
not as between the parties thereto, 137 
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REGISTRATION— <jon<tfw«rf ; 

not as against an official liqnidator, 1 44 
effect of purchasing from a grantee nnder an unregistered bill, 

137 
effect of holding under a registered and an unregistered bill, 

140, 141 
effect of taking different renewals of a bill and registering the 

last, 138 
consideration need not be paid at time of, 143 
within what time bills of sale to be registered, 131, 143 
of copy of bill of sale, sufficient though oriprinal destroyed, 144 
but no copy to be registered unless ori- 
ginal produced duly stamped, 144 
affidavit to be filed with bill must state time of making the 
bill, 155, 156 

as to errors in affidavit, 164 
description of residence and occupation of grantee and attest- 
ing witnesses to be filed, 131, 155, 159 

who are attesting witnesses, 158 
none necessary, 168 
how description should be filed, 156 
to what time description must relate, 155, 156 
misdescription or non-description invalidates the 

registration, 157 
description to the best of the belief of the person 

giving it sufficient, 157 . 
what is a sufficient description of residence, 159, 160, 

161 
what is a sufficient description of occupation, 161, 

162, 163 
on whom the onus of proof as to sufficiency of 

description is imposed, 163 
senibhi objections as to, should be urged on an in- 
terpleader motion and not at the trial of the 
issue, 189 
course to take when description discovered to be 
defective, 164 
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REGISTRATION— <;o»<»n«6d ; 
as to evidence of, 164, 168 
as to obtaining oflfice copies, 168 
as to the entries to be made by the officer upon, 166 
as to the fees payable for (see Fees). 
as to the memorandum of satisfaction, 168, 169 
effect of not entering, 169, 170. 

REMAND : 

giving bill of sale before insolvency may subject insolvent to, 

93, n. (1) 
fraudulent preference may subject to, 93, n. (1). 

REMOVAL : 

of goods, when possession taken under a bill of sale ought to 

be effected at once, 182. 
(See Distress, Reputed Ownership, Interpleader). 

RENT: 

satisfaction of, under process of execution, 22 

Yates v. Radkdge, 29 V. J. Ex. 117; Dixon v. Wilkes, 

9 Ir. C. L. R. 467 ; Bible v. Hussey, Ir. R. 2 C. L. 308. 
sheriflf cannot levy for, on stranger's goods, 22 
paid by holder of a subsequent bill of sale, cannot be recovered 

from holder of a prior bill, 22 
paid by holder of a bill of sale, can be recovered from tenant, 

21 
as to payment of, by holder of a bill of sale after repayment of 

the loan thereby secured, 169. 
{See Distress). 

REPUTED OWNERSHIP: 

provisions of statutes relating to, 63 
does not apply to a deed of inspectorship, 80 
EeSt/mons, 17 VV. R. 1040. 
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REPUTED OWNERSHIP— conitimed;. 
what is, 70 

is a question of fact, 80, 81 
regbtration under the bills of sale Act does not affect the 

question of, 80 
property to be affected by, must be goods and chattels, 65, 66 

not fixtures, 67 {see Fixtures). 
as to goods in the bankmpt*s possession, general presumption 

of, 71, 73, 74 
difference in regard to, between goods of which bankrupt was 

original owner and those of which he was not, 70, 73 
where cestui que trust or agent in possession, notice to them 

necessary to rebut, 77 
exemption from the general rule as to, of separate property oi 
bankrupt's wife, 78 

of partnership property, 86 
arising from custom of trade, 73, 79, 81 
Exp. Blatherwick, L. T. Miscel. Sept. 25th, 1869, 
328 
of goods left for sale, custody, or other like purpose, 
78 
will vary with the usages of society, 79 
property to be affected by, must be in the bankrupt's posses- 
sion at the time of his bankruptcy, 65, 85, 86 

and in the case of a trader whilst he was such, 86 
up to what time goods in bankrupt's possession may be 
removed by true owner, 84 

Exp. Kitchener, 32 L, T. 136. 
what is a removal from^ the bankrupt's possession, 
74, 75, 83 
Exp. Kitchener^ supra. 

effect of seizure under fi, fa, against 

reputed owner, 77 
effect of distress for rent the bankrupt 
having been allowed to use the goods 
seized, 77 
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REPUTED OWNERSHIP— con<t««erf; 

cannot exist unless the true owner consents to the bankrupt's 
possession, 65, 80 

Lord Redesdale^s remarks, (54 
meaning of the term * true owner,' 80 
where his consent will be implied, 81 
where absence of consent will be implied, 82 

where goods were obtained by fraud, 82 
where the true owner is guilty of no lachett, 

82, 83 
where the true owner resumes possession 

of the goods, 82 
where the true owner endeavours to retake 
them, 83, 84 ' 
in cases of, an order of the court necessary for the sale, 66 

should specify the goods, 65 
presumptions as to, in favor of assignee for value, 65 
a purchaser of goods within the clause relating to, may be a 
creditor for the purchase-money, 66. 



S. 
SALE: 

of goods over £10 in value, requisites of, 2 
of goods by execution-creditor with notice of an act of bank- 
ruptcy, assignees entitled to damages in respect of, 117 
how to be effected under an execution, so as to validate same 
notwithstanding a prior act of bankruptcy committed by 
the debtor, 115, n. (1) 
when a power of, may be exercised after the filing of the 

petition in respect of goods previously seized, 122 
power of, under a mortgage how to be exercised, 184, 185 

purchase-money may be allowed to stand out on 

credit, 185 
the holder of a first bill of sale selling at an under 
value is not liable to the holder of a second, 165 
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S A LE — continued : 

of goods obtained by fraud, when may be enforced or disaf- 
firmed, 269, n. 

conditional, of goods, how vendee may dispose of them to a 
third person : Cramer v. Harrison, 19 L.T. N.S. 800. 

when property in goods passes on : Lennon v. Binks, 1 1 Ir. 
Jur. N. S. 372; Bateman v. Green, Ir. R. 2 C. P. 166; 
Young v. Matthews, L. R. 2 C. P. 127 ; Walker v. Ch/de, 
10 C. B. N. S. 381. 

SATISFACTION : 

statutable provision as to entry of, 168 
how entered, 169 . 
effect of not entering, 169, 170. 
(^See Payment, Forms). 

SCHEDULE : 

how, to be referred to in bills of sale, 225, n. 
if, annexed or referred to must be filed with the bill of sale, 
133, 144 
effect of reference to, where none is annexed, 9, 144 
where disannexed, 9, 144 
as to discrepancy between description therein and in the body 
of the bill of sale, 8 

Lennon v. Binks, 11 Ir. Jur. N.S. 372. 
Neily. Midland By. Co., 20 L.T N.S. 864; 
Harris v. Pepperdl, 16 W.R. 69. 
advantage of, 7. 

absence of, as to evidence of fraud, 60, n. (5) 
detached, stamp-duty upon, 225, n. 

absence of stamp on, effect upon the deed, 225, d. 

SEARCHES : 

what, should be made on behalf of person taking a bill of sale, 
268, nn.(2, 3). 

SECRECY : 

of a transaction, is a badge of fraud, 60, 95. 
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SECURITIES : ' 

collateral, (See Collateral Security). 

SEIZURE OF GOODS: 
{See Possession). 

SETTLEMENT: 

family, fevoured in equity, 62, n. (1) 
voluntary, avoided in bankruptcy, 104, 126 

effect of wife*s knowing the husband was insolvent, 

49, 128, n. (1) 
avoided as against creditors, 43, 45, 46, 49 

as to trusts in favour of collaterals, 49, n. (2) 
as to gift over, on bankruptcy of husband, 
243, D. 

Montefiori v. Behrens^ 85 Beav. 95; 
Hammonds v. Barrett, 17 W. R. 1078. 
as to husband retaining an interest in property 
of his own part in settlement, 243, n. 

Re Browne's Estate^ 13 Ir. Ch. R. 283; 
Massey v. Travers^ 10 Ir. C. L. R. 
459 ; Hammonds v. Barrett, supra, 
void as against creditors, subsists for other pur- 
poses, 47 
power of revocation in, is a badge of fraud, 62 
husband remaining in possession under, in trust for his wife, 

not a badge of fraud, 58 
property vested in trustees under, in trust for separate use of 
wife, will not pass to the assignees in bankruptcy of the 
husband as being in his order and disposition, 78 
marriage a suflficient consideration for ante-nuptial, 48 
post-nuptial where valid or otherwise, 50, 104 

as to effect of third person joining in, 50, 243, n. 

Massey v. Travers, 10 Ir. C. L. R. 469 ; 
Hammonds v. Barrett, supra, 
as to a wife's equity to, in property left unsettled on her mar- 
riage, 244, n. 
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SETTLEMENT— <»nrt««ed; 

whati need not be registered nndei: the bills of sale Act, 1 50. 
{See Fraudulent Conveyance, Consideration, 
Forms). 



SHERIFF : 

how bill of sale may be executed by, 251, n. 

when by officer of, court will presume was 
authorized, 251, n. 
when entitled as against claimant in interpleader issue to 

expenses of keeping live stock, 192 
how may sell under an execution, 1 15, n. (1). 
(J3ee Rent, Forms). 

STAMP-DUTY: 

on absolute bill of sale, 144, n. (5) 

on condidonal bill of sale, 144, n. (5) 

exemption from, of mortgages to building societies, 144, n. (5) 

pawn in writing need not bear a mortgage stamp, 4 

on detached schedule, 225, n. 

absence of stamp on, effect upon deed, 225, n. 
original bill of sale to be produced stamped when filing copy, 

144 
stamp on affidavit renewing registration of bill of sale, 204 
deed unstamped may be an act of bankruptcy, 96. 

SURRENDER : 

whether the taking of a new bill of sale operates as a surrender 
of a previous one, 140. 



T. 
TITLE: 

(<^ee Legal Estate, Purchaser, Sale, Warranty). 
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TRANSFER : 

absolute, how may be made, 2 
conditional (See Mortgage, Pawn, Sale). 
sham, does not pass property, 85, 190. 
(See Forms). 

TRUE OWNER: 

(See Purchaser, Beputed Owner8HU»). 

TRUST : 

to be included in the registration of bill of sale, 165 
what b upt, 165. 

TRUSTEE: 

mortgagee is a, of surplus goods or produce after sale, 185 
being a creditor and not executing trust deed for benefit of 
creditors, when the deed will be irrevocable, 55 

but deed invalid if a writ delivered to the sheriflf 
before execution oC the deed, 55. 

TROVER : 

(See Action). 

V. 
VOLUNTARY CONVEYANCE : 

made by a bankrupt or insolvent when insolvent, void, 119, 
126 

meaning of insolvency, 127 
what is a, 120, 129 

ante-nuptial settlement upheld as not being, 127 
post-nuptial settlement made by the father of one 
party in consideration of a settlement made by 
the father of the other, upheld as not being, 128 
void as against creditors, 35. (See Fraudulent Convey- 
ances). 

subsists for other purposes, 47. 
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w. 

V/ARRANTY: 

of title, when implied on sale of goods, 269, n. 

WIFE : 

(See Marriage, Settlement). 

WITNESS : 

(•^ee Attestation, Registration). 



<r.<fc^^G 



Digitized by VjOOQ IC 



ADDENDA, &c. 



Page xxiii, Add., 9th line from the end : instead of ^^ Plaintiff" read 
*' Defendant.'* 

— 69, n. (1) : add, Tebb v. Hodge, 38 L.J.C.P. 217 ; 21 L.T.N.S. 

499, Ex. Ch., December 18th, 1869. 

— 76, n. (2) ; 77, n. (4) : add. Glover v. Moore, W. N. December, 

18th, 1869, p. 258. 

— 97, n. (1) : add. Be Proctor, L. T. Miscel., December 4th, 1869, 

p. 95; Allen v. Bonnett, W. N. December 18th, 1869, p. 
268. 

— 101, nn. (2, 5) : add, Re Proctor, supra. 

— 120, n. (1) : add. Chartered Bank of India v. Evans, 21 L. T. 

N. S. 407, December 4th, 1869 ; Aliens, Bonnett, supra, 

— 189, n. (1) ; 148, n. (1) : add. Re Proctor, supra. 

— 151, n. (5) : <idd, Tebb v. Hodge, sm^n, 

— 157, Ime 10 : add, '* Making a false affidavit under the Act is 

not strictly perjury, but a common-law misdemeanour; 
R. V. Hodgkiss, 18 W. R. 150, December 11th, 1869.'* 

— 162, line 13: instead of "described himself" read, "was 

acting," 
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